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Current Topics. 
Indian Divorces. 


AN OCCASIONAL conflict between our own and a foreign law 
as to marriage or divorce may be inevitable, for example the 
divergence between France and England revealed in Ogden 
v. Ogden, 1908, P. 46, still appears irremovable. Within 
the Empire, however, the ideal that a particular person should 
be either married or single, and, if married, to one person only 
(apart from non-Christian polygamy), should not be regarded 
as unattainable. The Indian Divorce Act Amendment Bill, 
now before the Indian Legislature, is a step to that end, 
forbidding as it does divorces which, owing to the parties 
being domiciled in England, would not be recegnized in our 
courts. At one time it was supposed that Anglo-Indians 
might validly be divorced under the Indian Divorce Act, 
1869, but in Keyes v. Keyes and Gray, 1921, P. 204, it was 
decided that this view was erroneous so far as recognition 
in our own courts was concerned. Since a number of divorces 
and subsequent marriages had taken place on advice otherwise, 
the position was a serious one for many people, and the Indian 
Divorces (Validity) Act of 1921 was passed by our own Parlia- 
ment in consequence. This Act, however, applies only to 
divorces commenced before Ist July, 1921. .After that date 
persons domiciled in England might still have obtained local 
divorce in India, binding there, but void in England. The 
amending Act, by preventing this, should stop further con- 
fusion. The difficulty of the wife’s position revealed in the 
circumstances of Ogden v. Ogden, supra, has been surmounted 
in Stathatos v. Stathatos, 1913, P. 46, and de Montaign v. de 
Montaign, ib., p. 154, with the consequence that persons 
domiciled in England can now always obtain divorce in our 
courts if entitled by our law to it. Ifthe Indian Courts should 
cease to grant divorces to persons resident in India who are 
really domiciled in England, probably the only courts left to 
flout the claim of our own to the exclusive right to divorce 
such persons will be those of some of the United States —where, 
however, there is confessedly conflict and overlapping, not 
only between State and foreign country, but between State 
and State. Yet a uniform divorce law for the United States 
may be regarded as a more likely consummation than one for 
the British Empire, unless, on the day when South Carolina 
and Dakota fall into line, Quebec and New Zealand can also 
find a basis of agreement. 


Soldiers’ Wills. 

A propos of the recent case of In re Booth: Booth v. Booth, 
Times, the 17th inst., which has been engaging the attention 
of the learned President, it might be of advantage to indicate 


pr 
| 
| 


some of the more important points of legal interest which such 
cases may raise. 

The rigidity of the rules with regard to the execution of 
wills was relaxed in the case of soldiers in actual military 
service and mariners at sea by the Statute of Frauds and the 
Wills Act, 1837, which, however, only applied in this respect 
to personalty, and this privilege has now been extended to 
realty by s. 3 of the Wills (Soldiers and Sailors) Act, 1918. 

The courts appear inclined to give a wide interpretation to 
the provisions of these Acts. Thus, for instance, in Jn re 
Sta ley, 1916, P. 192, it was held that a nurse employed under 
contract by the War Office on hospital ships was held to be 
a “soldier” for the purpose of the Act of 1837. Reference 
may also be made to In the Goods of Hale, 1915, 2 1.R. 362, 
where a female typist on board a liner was held to be a seaman 
within the meaning of the Act. It should be observed that 
the Act of 1918 expressly provides by s. 5 (2) that the expression 
“ soldier’ includes a member of the Air Force. 

Difficult questions are at times raised in determining what 
is “‘ active service’ for the purpose of the above Acts. It 
has been held in Jn the Estate of Grey, 1922, P. 140, that the 
duration of actual service is a matter of fact to which the 
date at which the war is declared to be terminated, e.g., by 
Proclamation, is immaterial. It was also held in the above 
case that being “in actual military service ” is equivalent to 
being “on an expedition,” and that a liberal interpretation 
must be given thereto by the courts ; and it woujd appear to 
be necessary that the soldier should be either on the field or 
proceeding to or from the field, or in some place for the purpose 
of proceeding to or from the field. It wuld appear to be 
sufficient that the “ soldier ” is under orders : cf. In the Estate 
of Stanley, supra. 

In Booth v. Booth the learned President held that such wills 
are not revoked automatically by lapse of time, and the 
learned President refused to follow the dicta in Drummond v. 
Parish, 3 Cush. 522, to the effect that such wills are governed 
by the civil law, and are revoked after the lapse of one year, 
in the same way as wills made by Roman soldiers were 
revocable. In Spratt’s Case, 1897, P. 28, probate was granted 
of a soldier's will several years after its execution, and from 
that case it would appear that the material question is whether 
or not the will is to be regarded as a conditional will. 
Reference may ane be made to the Irish case of In the Goods 
of Coleman, 1920, 2 1.R. 332, where the court similarly held 
that a return to civil life did not have, in the circumstances, 
the effect of revoking a soldier’s will. 

In conclusion, it should be observed that such privileged 
wills may take any form, and that they need not be in writing, 
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nor attested, and that they will be just as valid even though 
f s. ] of the Wills 


the testator happens to be an infant 
(Soldiers and Sailors) Act, 1918. 
Delivery of Goods by Bailee. 
BaILees, and particularly bailees for reward, should take note 
of Booth v. Welby, Ltd., Times, 20th March, 


f not ol taining firm instructions as to the 


from the case 
1026, of the d anger ¢ 


entrusted to their care, and in not keeping 


delivery of good 


proper and accurate records of such instructions. In 
that ca it appeared that the plaintiff, a customer of 
the defendants, who were jewellers, had delivered certain 
jewellery to the defendants to be repaired At the time, the 


would be com 


plaintiff had been informed that the repairs 


pleted by a certain date, whereupon she told the defendants 
that she would call for the jewellery ont 
however, she was infor ied that the Jf wellery had bee ndelive red 
at addr¢ in Phillime Garden that being the place 
plaintiff had iding time 
livery of the articles for repair. It appeared 
that the had the articles the 
plaintifi’s husband, with whom, however, the plaintiff was 
The husband, not know ing that the pac kage 


hat date. Upon illing, 


i! re 


where the been re until a short 


prev us to the de 


rhe enger boy delivered to 


not then living 


contained jewellery, placed the ime on the hall table. It 
happened that on the day in question, the furniture at 
Phillimor: Gardens was being removed, and the package was 
lost. Mr. Justice McCarpie found, as a fact, that the plaintiff 


had given instructions to the effect that she would call for the 
articles, and he according] gave ju lgment for the plaintiff. 
The principle on which this case was decided would appear 
to be the general principle of law, that a bailee will be liable 
independently of negligence for any unauthorized dealing 
with the goods entrusted to his care. The leading case on 
this point is Lilley v. Doubleday, 1881 ().B.D., 510. There 
a bailee agreed with the bailor to warehou the bailor’s 
goods in a particular pl but the bailee warehoused them 
in another place where, without negligence on his part, 
they were destroyed. The court held that the bailee was 
liable. In his judgment (ib., at p. 511), Grove, J., aid : 
* The defendant was entrusted with the goods for a particular 
purpose and to keep m in a particular place. He took 


le for what took place 


] 
ul 


the m to another and must be re 

there The only exce ption | see 
the destruction of the goods must take place as inevitably 
at the othe If a bailee elects to deal with the 


pon 1p 


to this general rule is where 


at one place as 


property entrusted to him in a way not authorized by the 
bailor, he takes upon himself the risks of so doing, except 
where the risk is independent of his acts and interest in the 
property itself In Booth v. Welby, Ltd., the point does not 
appear to have been taken that the itement made by the 
plaintiff that she would call for the goods, which wa icquiesced 
in by the defendants’ representative, did not amount to an 
agreement that the bail hould not deliver the goods, except 
to the plaintiff herself on her calling for the same, and did not 
preclude the d: fendants from d ering the goods in the usual 
course of their business, so that d ery at the plaintifi 

address was not an “ unauthorized dealing with the goods.” 
The plaintiff had previously been a customer of the defendant 

and goods had been apparently previously delivered at the 
address in question, and the deliver th oods at the 
above address would appear to hay mmounte l neither to 


breach of contract negligenc ght have been other 
wise, however, if the piaintitl 
dants that the defendants were tod 


for them, and 


L.OT 
had clearly informed the defer 
’ } p 
o her 


f 
I 


the 
t otherwise 
time of her change 
old address would 


goods 
personally on her callir 4 or 
she -had informed the defendants at 


of addres 


have amounted to neglice nce, 


in which event delivery at the 


Law and Morality. 
THE RE 


ENT cases of Lady Carucartr and Mr. J. B.S 


IIALDANE are, perhaps, of grea‘er interest to the casuist than 
t» the lawyer, though each involved a legal decision. 


In Lady 





CaTucart’s case, it has been held, subject to appeal, that 
her adultery in South Africa, for which her English husband 
divorced her in London, was not a crime or misdemeanour 
within the United States immigration law, and therefore the 
further issue whether her conduct involved “ moral turpitude ”’ 
Mr. HaLpane, a “ reader” in bio-chemistry 
at Cambridge University, has been co-respondent in an 
undefended divorce petition. A Cambridge “ statute’ 
(which is an internal regulation, and not a statute of the realm) 
provides that “if it shall be proved to the satisfaction of the 
Vice-Chancellor and the six persons [the ‘ sex virt’| elected, 
guilty 


did not arise. 


ete. that any professor or reader has been 
of gross or habitual immorality, it shall be competent to the 
Vice-Chancellor and the said six persons to admonish the 
said professor or reader, or deprive him of his office, as the 
case may seem to them to require.” On proof of the divorce 
proceedings and the result of them, they did, in fact, take the 
latter course. An appeal lay, and was taken by Mr. HALDANE 
to five “ judges delegate’ nominated by the Senate. The 
five persons so nominated, including Avory, J., and the new 
Member of Parliament for the University, sat in camera 
in the Law Courts, and, as reported, have, by a majority, 
allowed the appeal. ‘Ihis being so, their decision appears to 
involve the proposition that, within the Cambridge “ statutes,” 
adultery is not necessarily “ gross immorality.” This finding 
may be regarded as a remarkable one, but it appears to be 
final. The law still remains, of course, that a spoken imputa- 
tion on a man’s morality or chastity is not actionable without 
proof of special damage, unless he is a beneficed clergyman : 
see Jones v. Jones, 1916, 2 A.C. 481. And the foundation 
of that decision must surely be that, with the exception named, 
private immorality is compatible with fitness for public duty. 
As to whether this law should be altered is in the province 
of the casuist. It may seem rather hard that “the white 
flower of a blameless life,’ as worn on the masculine breast, 
should be deemed to have no commercial or professional value, 
except for the purposes ol the ( lergy Discipline Act. The 
feminine flower has been protected since 1891, and, in the 
sacred principle of equality of the sexes, the attention of 
Lady Astor or Miss WiLkinson might well be invoked on 
behalf of Sir GALAHAD. 


Broadcasting Debates. 

Tue Prime Minister has announced his conclusion that 
the volume of opinion is against the proposal to broadcast 
Mr. WINSTON CHURCHILL’s introduction of his Budget, and the 
subsequent debate on his proposals. The right to report or 
otherwise to reproduce a debate in the House of Commons 
on which the House itself has the last word, 
though it has established a concordat with the press after 
violent and almost forgotten battles in the eighteenth century. 


remains on 


There is no issue of privilege in the present decision, though 
it seems possible that Mr. BaLDwin underrates the taxpayers 


annual financial shearing. If a 
member uttered a statement 


of hi 
oadcast, and some 
defamatory of another person, a possible question might arise 
as to the liability of the B.B.C. for publication. The member. 
of course. would have absolute privilege, and so would all 
boni fide official report of the debate 

of Parliam 1840, 1) or, 
unoflicially, making a copy of such report (s. 2) or printing 
such report (s. The enterprise 
a private one, and the process of 
broadcasting is neither that of copying or printing. But 
probably the principle laid down in Wason v. Walter, 1868, 
t Q.B. 73, would protect the company against all proceedings 


interest in the detail 


debate was b 


making an 


pel ons 
ntary Papers Act, 


(Public ation 


s. 


an abstract or extract from >). 


ol the B. B.A however, Is 


for defamation. 

The Irish Free State not Part of the United Kingdom. 
thought that there could be no question 
forms no longer part of the United 
Judge GRANGER was recently 


WOULD h 
it Irish Free State 
Kingdom, but His Honour 
called upon to give a decision on this point, in a case in which 


CINE ive 
1 


thi the 
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a claim to recover deferred pensions was made against the 
Ministry of Pensions —Macfiillicuddy v. Ministry of Health, 
Times, 19th inst. 

It appeared that in this case pension was claimed for the 
period 2nd February, 1923, to 27th April, 1923, that the claim- 
ant had left London for Dublin in October, 1922, where he 
was resident until July, 1923, when he returned to England. 
Now s. 5 of the Old Age Pensions Act, 1911, provides that “a 
sum shall not be paid on account of an old age pension (a) to 
any person while absent from the United Kingdom ”’ and it 
was therefore necessary for the purposes of the above case to 
determine whether residence in the Irish Free State 
residence in the United Kingdom. 

With regard to the manner in which the Irish Free State 
came into being, it should be noted that after the Government 
of Ireland Act, 1920, the Irish Free State Constitution Act 
was passed in 1922, to provide for the Constitution of the 
Irish Free State, and the Irish Free State (Consequential 
Provisions) Act, also in 1922, to make such provisions as were 
consequential or incidental to the establishment of the Irish 
Free State. Section 1 (1) of the latter Act provided that the 
Government of Ireland Act, 1920, should cease to apply to 
any part of Ireland other than Northern Ireland, and the 
Irish Free State came into being on the 6th December, 122, 
by virtue of a Proclamation made on that date (1922, 8.R. & O. 
478), in pursuance of Art. 83 of the Irish Free State Constitu- 
tion Act, 1922. 

In view of these legislative provisions, and in view, ?nler alia, 
of the provisions of Article 1 of the Irish Free State Constitu- 
tion, that “‘ the Irish Free State is a co-equal member of 
the Community of Nations forming the British Commonwealth 
of Nations ” by which it is apparently intended that the Irish 
Free State should have Dominion status, it is difficult to see 
how one can arrive at any conclusion other than that as from 
the 6th December, 1922, the Trish Free State became a colony, 
and ceased to form part of the United Kingdom, which now 
consists merely of Great Britain and Northern Ireland. In the 
case in question to which reference is made above, the learned 
County Court Judge arrived at the similar conclusion, that the 
Irish Free State did not form part of the United Kingdom. 


was 


Demanding Money with Menaces. 

Trappe Untons and combinations in protection of trade 
interests have already been invested by the law with more 
powers than many people think they ought to be allowed in 
the general interests of the nation, and the decision of 
the Court of Criminal Appeal in Rex v. Denyer, Times, 23rd 
inst., should serve as a salutary warning to the officials and 
other representatives of such bodies, that they are not beyond 
the reach of the criminal law, even where the motives which 
have inspired their conduct have not been criminal in the 
popular acceptation of that term, but have been solely 
co nected with the protection of trade interests. 

In the above case of Rer v. Denyer the accused, who was 
the stop list superintendent of the Motor Trade Association, 
was charged with uttering a letter demanding money with 
menaces contrary to s. 29 (1) (i) of the Larceny Act, 1916. 
The | tter in question was addressed to one Reap, who was 
the proprietor of a garage at Honiton. Reap had been 
summoned before the Council of the Motor Trade Association 
apparently for selling a motor car at a price below the protected 
price. The letter in question, which was signed by the 
accused as the stop list superintendent of the association, 
informed Reap that he would be put on the stop list unless he 
gave two cheques of £250 and £7 as a contribution to the 
indemnity fund of the association and to a paper called the 
Motor Commerce respectively, and further signed an under- 
taking not to sell below the protected prices, which under- 
taking was to be inserted in the Motor Commerce. 

Section 29 (1) (i) of the Larceny Act, 1916, provides that 
“Every person who utters, knowing the contents thereof, 





any letter or writing demanding of any person with menaces, 
and without any reasonable or probable cause, any property 
or valuable thing shall be guilty of felony,” and by 

s. (4) of s. 29 it is provided that “‘ for the purposes of this 
Act, it is immaterial whether any menaces or threats be of 
violence, injury, or accusation to be caused or made by the 
offender or by any other person.” 

The two main points on which the above appeal turned was 
whether there was any evidence of “‘ menaces ”’ or of “‘ absence 
of reasonable and probable cause.” With regard to the first 
point the court was of opinion that, in order to constitute 
menaces, it was not in the least degree nex essary that the 
accusation to be made should be untrue. As regards the 
question of absence of reasonable and probable cause, the 
court pointed out that there was a material distinction between 
the actual existence of such a cause and the belief in the mind 
of the accused that there was such a cause (cf. R. v. Dymond, 
1920, 2 K.B. 260), and they held that in the circumstances 
there was in fact no such reasonable or probable cause, as 
there might be for instance, a man had a bond fide 
claim sounding in The Lord Chief Justice, in 
delivering the judgment of the court, said: “It had been 
suggested that because the association had the legal right of 
putting a man’s name on its stop list, it had therefore the 


where, 
damages. 


legal right to demand money from him as the price of abstaining 
from doing so. In the opinion of the court that proposition 
was precisely the reverse of true, and was an excuse that 


m ght be offered by blackmailers to an in lefinite extent.” 


Restraint on Husband dealing with Property pending 

Alimony and Maintenance. 

Tue Court of Appeal have affirmed the decision of 
Mr. Justice Hitt in Jagger v. Jagger, Times, 23rd inst. 
to which reference has already been made in these columns, 
ante, p. 416. The facts of that were that 
after a petitioning wife had obtained a absolute 
of dissolution of marriage, and an interim order for payment 
for herself and child, the respondent, who had 


material case 


dec ree 


of maintenance 
practically no capital, assigned the benefits, amounting to 
several thousands of pounds, that were to accrue to him in 
the future under certain contracts for the erection of war 
memorials, to trustees of a settlement made upon and in con- 
sideration of his contemplated marriage to his second wife. 
Subsequently, on application to the registrar, an order was 
made for payment of a fixed sum per annum for the wife and 
child of the first marriage, and a further order was made that 
the husband should secure a further sum per annum. The 
Court of Appeal g the decisiof of Mr. Justice Hi.r, 
held that this further order as to security was bad. 

In Newton v. Newton, 11 P.D. 11, it was held that the court 
would not, in order to protect a wife’s right to alimony, restrain 
a husband from removing his property out of the jurisdiction 
before an order was made, T 


affirm 


and Sidney v. Sidnéy, 17 L.T., 
N.S. 9, was distinguished, inasmuch as in that case there was 
already a subsisting order for payment of permanent main- 
tenance. As Mr. J. HANNEN, P., said in Newton v. Newton, 
ib., at p. 13: “As it has been decided that the Judicature 
Act does not give any enlarged powers to the court in this 
respect, it is not competent for a court merely quia timet, 
to restrain a respondent from dealing with his property.” 

The principle of Newton v. Newt n was, it should be noted, 
subsequently followed and approved in Burmester v. Burmester, 
29 T.L.R. 323, where the President explained Newton v. 
Newton as having decided that “ where no fixed sum has been 
ordered by the court no injunction can go restraining a husband 
from dealing with his property.” 

Attention should also be called to an important practical 
point, to which reference was made in Jagger v. Jagger, Viz. : 
that in cases of this kind, it was doubtful whether any 
order could be made against a respondent, unless the trustees 
of, and the parties interested in, the settlement or settle 
ments, were also made parties to the proceedings. 
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Gifts in Contemplation of Marriage. 


Mr. Justice McCarpiz’s decisions on points of law, whether 
abstruse or not, are always to be read with the greatest 
advantage and interest by both the academic and the practical 
lawyer, as well as by the layman; and his latest contribution 
to English Case Law, in Cohen v. Sellar, infra, p. £05, is all the 
more to be welcomed, because of its authoritative exposition 
of the legal principles applicable to the obscure question of 
the right to the return of betrothal gifts. 

In this case the plaintiff and the defendant had agreed to 
marry, and the defendant in contemplation of the marriage gave 
the plaintiff an engagement ring. It should be noted that 
no express condition accompanied the gift of the ring. The 
defendant, as the jury found, subsequently broke oF the 
engagement. The question thereupon arose as to whether 
the plaintiff was entitled to keep the ring, or whether the 
defendant was entitled to its return. 

No difficulty will, of course, be occasioned where a betrothal 
gift is expressly made absolute, or subject to express conditions. 
In such a case whether the promise be carried out or not, and 
whether in the latter event, the engagement is broken off 
through the fault of the donor or the donee is immaterial. 
But, where nothing is said or done on either side at the time 
when the gift is made, the question turns on the conditions 
to be implied in the making of the gift. Mr. Justice McCarpie 
makes this quite clear, since he expressly states that his judg- 
ment in Cohen v. Sellar must be considered as applying only 
to conditional gifts. This distinction between absolute and 
conditional gifts appears to have been adverted to by Lord 
Harpwicke in Robinson v. Cumming, 1742, 2 Atk., Rep. 
at p. 409, where the learned Lord Chancellor said: “If a 
person has made his addresses to a lady for some time upon a 
view of marriage, and, upon reasonable expectation of success, 
makes presents to a considerable value, and she thinks proper 
to deceive him afterwards, it is very right that the presents 
themselves should be returned, or the value of them allowed 
to him; but where presents are made only to introduce a 
person to a woman’s acquaintance, and by means thereof to 
gain her favour, I look upon such person only in the light of 
an adventurer . . . and, therefore, like all other adventurers, 
if he will run risks, and lose by the attempt, he must take it 
for his pain.” It would appear from the above passage that 
while the former class of gifts, i.e., gifts made in contemplation 
of marriage are conditional gifts, the latter class, made for 
the purpose of introducing a person to a woman’s acquaintance, 
as the Lord Chancellor puts it, must be regarded as absolute, 
that is, of course, on the assumption that no express condition 

is attached on the making of the gift in question. 

That there should be comparatively such a scarcity of 
authority on the conditions to be implied on the making of 
a gift in contemplation of marriage, is not so surprising in view 
of the fact that breach of promise of marriage until the middle 
of the seventeenth century was exclusively within the province 
of the Ecclesiastical Courts. Moreover, the law of contract 
was not develop:d until a comparatively late date, and, 
before Assumpsit was introduced, the only form of action 
that might be available, was that of covenant. 

The two early authorities to which reference was made, 
vizZ., Young v. Burrell (1576, Cary’s Cases in Chancery) and 
Oldenburg)'s Case (otherwise reported as ‘* Beaumont against 

—") (1676, 2 Mod. Rep. 140; 1 Freeman, K.B. 213) are 
not of much assistance. 

In the former, there does not appear to have been any 
promise to marry, whereas in the latter, the court merely 
decided that the defendant cannot wage his law in an action 
of debt on a judgment in an inferior court of law. Reference, 
however, is made in Freeman’s Report of that case to an earlier 
decision, where the court was of opinion that a woman, to 
whom jewels were presented in contemplation of marriage, 
ought to return the same when the engagement had been 


Reference may also be made to the case of Lockyer v. Simpson 
and Brome, 1724, Mosely’s Reports, 298. There presents had 
been made by the intended husband, but he died on the very day 
fixed forthe wedding. The court held that the executors of the 
husband were not entitled to recover the gifts. If the judg- 
ment of the Master of the Rolls is examined in this case, it 
would appear that that judgment is based on the finding of 
fact that the gifts were to be regarded in the circumstances as 
absolute gifts, and not gifts on condition of marriage. The 
opinion, however, is expressed at the same time by the Master 
of the Rolls that presents made by an intended husband ought 
to be considered as absolute gifts. The arguments, however, 
of the Attorney-General and Solicitor-General are of interest. 
The Attorney-General in his argument stresses the fact that 
“the marriage broke off by the act of God, not by the default 
of the lady or her parents,’”’ and the Solicitor-General points 
out that “if the lady had refused to marry, the presents ought 
to be returned,” but goes on to argue that “if the marriage 
does not take effect whether it arise from her default, or 
from accident, if the party who made the presents is in no 
default, his representatives will be entitled to them,” and he 
cites Hammond v. Hicks, 1 Vern. 432. 

Among the modern decisions is to be found the case of Jacobs 
v. Davis, 1917, 2 K.B. 532. There it was held that where 
an engagement ring is given by a man to a woman there is an 
implied condition that the ring shall be returned if the engage- 
ment is broken off by the donee of the gift. In his judgment 
SHEARMAN, J., said (ib., at p. 533): “‘ The history of the 
engagement ring is interesting. We read in the Book of 
Genesis that ABRAHAM presented earrings when REBECCA 
was betrothed to Isaac; and no doubt the story represents 
the ring in those days as a sign or symbol of an agreement to 
carry out a bargain and sale of the woman. When one comes 
to the time of civilized law, the woman ceases to be a chattel 
and one finds in ‘ Justinian’ the ring used as an ‘arrhabo’ 
or a pledge for the contract of marriage or spousalia. This 
found its way even into early English law. Times, however, 
are changed now; but though the origin of the engagement 
ring has been forgotten, it still retains its character of a pledge 
or something to bind the bargain or contract to marry, and 
it is given on the understanding that a party who breaks the 
contract must return it. Whether the ring is a pledge or a 
conditional gift, the result is the same. The engagement ring 
given by the plaintiff to the defendant was given upon the 
implied condition that it should be returned if the defendant 
broke off the engagement.” ' 

(To be continued.) 








Lis Alibi Pendens. 


Ir has always been considered vexatious and oppressive for 
a plaintiff to institute proceedings for one and the same 
cause of action in different courts of law, whether or not 
within different jurisdictions, and an interesting example of 
a recent, but unsuccessful, attempt to do this may be found in 
The Gol a, 1926, W.N.103. There the plaintiffs had instituted 
an action in rem in the District Court of Pennsylvania against 
the owners of the “ Golaa,” a Norwegian steamship, for 
damage done by the vessel through fouling certain pipe 
lines and telephone cables, belonging to the plaintiffs. 
The plaintiffs had arrested the ship, but the ship was subse- 
quently released on bail. Subsequently, the plaintiffs issued 
a writ and arrested the ship in this country, at the same time 
discontinuing the proceedings that had been instituted in 
the United States. The defendants thereupon brought a 
motion to set aside the writ and stay all proceedings instituted 
here. Notwithstanding the fact that the plaintiffs had dis- 
continued the proceedings in the American courts, BATESON, J. 
granted the motion and set aside the writ and other proceedings, 
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held up the proceedings in the American court for over 
two years and had acted with unfairness and without good 
faith in instituting proceedings here, and that if proceedings 
were allowed to be instituted here, the effect would be, inter 
alia, that the plaintiffs would have obtained bail in both 
countries, and the defendants might be prejudiced by the 
disappearance of witnesses. 

The leading authority on the point would appear to be 
“ The Christiansborg,”’ 1885, 10 P.D. 141. There the facts 
were somewhat similar, except that the proceedings in the 
foreign court had not been actually discontinued, though the 
plaintifis had expressed their willingness to discontinue 
these proceedings, and that the vessel had been released 
on a guarantee, instead of on bail. In his judgment, ib., 
at pp. 152, 153, Baceattay, L.J., laid down the general 
proposition as follows: “I take it to be established by a 
series of authorities, that where a plaintiff sues the same 
defendant in respect of the same cause of action in two different 
courts, one in this country and another abroad, there is a 
jurisdiction in the courts of this Country to act in one of three 
ways—to put the party so suing to his election, or without 
allowing him to elect, to stay all proceedings in this Country, 
or to stay all proceedings in the foreign country—it is 
not in form a stay of proceedings in the foreign court, but an 
injunction restraining the plaintiff from prosecuting the 
proceedings in the foreign country, which, of course, cannot 
be enforced against him if he is a foreigner, and is neither 
present in this country nor has property there . . . You must 
examine the circumstances of the case and see whether, under 
the circumstances ,it is as vexatious as it would be assumed 
to be, if the same action had been commenced in the British 
Court . .. The court will, of course, consider whether the 
plaintiff should be put to his election, but the circumstances 
of the case may be such that instead of putting the plaintiff 
to his election, the court will stay one of the two actions.” 

It should be observed that although Lord Esuer, M.R., 
differed from BaaGattay and Fry, L.JJ., in that case, the 
court was nevertheless of opinion, that it was oppressive to 
institute proceedings in a different court, when bail had 
already been given. As Fry, L.J., pointed out (:/., p. 156) : 
“The result of giving bail is the release of the ship. Now, 
what is the meaning of releasing a ship under the circum- 
stances? It appears to me that the meaning of it is, that 
she is released from all rights and claims against her in respect 
of the collision, which is the cause for which her owners have 
been compelled to give the bail. Therefore, without saying 
that it is impossible that a second action should be allowed 
where such a release has been obtained, I think the existence 
of such a release is the most cogent circumstance against 
allowing the prosecution of a second action.” 








A Conveyancer’s Diary. 


Our attention has been drawn by a correspondent to a mis- 
description which we had already noted in 


Law of our last Diary. The 3rd clause of the 
Property Amending Bill was described as giving an 
(Amendment) “exhaustive definition ” of a trust corpora- 
Bill. tion. The clause simply proposes to amend 
Clause 3. the old definition and the rules made 


thereunder by including in it the persons 
and bodies there mentioned. 
The object of the 4th clause of the new Bill is to facilitate 
the working out in practice of the registra- 
tion provisions of the Acts. Registration, 
under the L.C.A., 1925, constitutes actual 
notice of any matter registrable under that Act : L.P.A., 1925, 
s. 198 (1). A certificate of search obtained on completion of 
a sale, mortgage or other such transaction should give absolute 
safety in which the parties can complete, and for this purpose 


Clause 4. 


it should speak as to registration until the last moment before 
the completion. It is to ensure this complete safety that cl. 4 
has been introduced. As will be seen from the draft of the 
Bill on p. 507, infra, the new plan which is proposed is 
two-fold :— 

(1) An intending applicant for registration of a contem- 
plated charge may give “ priority notice” two days before 
registration is to take effect. This priority notice will be 
entered in the register. If the application to register is made 
within fourteen days thereafter and refers to the notice, 
registration will take effect as from the date of the instrument 
creating the charge, and a purchaser will be affected from 
that date. 

(2) Unless a priority notice is so given, registration is not 
to take effect until after two days after the application has 
been accepted. 

The net result of the new provision will be to give a pur- 
chaser who obtains a certificate of search two days from the 
date of the certificate within which he can safely complete. 
And these will be two “ working” days, for sub-cl. (3) provides 
that in reckoning the number of days under this clause 
“Sundays and other days when the registry is not open to 
the public ” are to be excluded. 

It is to be observed that this clause is not retrospective, 

that priority notices are to be given in a “ prescribed form,” 
and that rules may be made for giving further effect to the 
whole clause, and in particular for varying the number of 
days fixed by it. 
By the 5th clause it is proposed to add a new sub-section to 
s. 30 of the L.P.A., 1925. The result will 
be to make the principle introduced by the 
L.P.A., 1925, s. 94 (1) (c) applicable to 
registered land. If the proprietor of a charge upon land, the 
title to which has been registered, is under an obligation noted 
on the register to make further advances, when this Amend- 
ment Bill is passed advances, made pursuant to the obligation 
will have priority over subsequently registered charges. 


Clause 5. 


The amendments proposed to be made by the schedule are 
described in cl. 6 as being of a “ minor 
Clause 6 and _inature.”’ There are, so far, fourteen of them. 
Schedule. The first four relate to the S.L.A., 1925 :— 
(1) The meaning of the words “ without 
notice of any settlement ” contained in s. 13 is intended to be 
more clearly set out by the substitution therefor of the words 
“ without notice of such tenant for life or statutory owner 
having become so entitled as aforesaid.” Thus, apparently, 
if a names and arms clause has taken effect and deprived 
a former tenant for life of his interest, a purchaser can, after 
this amendment has been passed, accept a vesting instrument 
made in favour of such former tenant. 

It may be urged that this amendment does not rémove 
all the difficulties involved in the construction of s. 1: 
Thus it is not clear whether or not a vesting instrument 
is necessary where there was, say, a purported disposition 
whilst the land was settled land but where it has thereafter 
ceased to be settled land. It may be pointed out, however, 
that on this latter point the editors of “ Wolstenholme 
and Cherry,” vol. I, are emphatic in their views. Thus, on 
p. cii they state that: “If the annuitant dies before 
the vesting deed is made it can be dispensed with.” And 
again on p. Ixxxiii expression is given to a similar view: “ If 
the settlement is wholly spent before a vesting deed is executed 
and under the vesting provisions or otherwise the legal estate 
is already placed in the proper person, it may be possible to 
dispense with such a deed.” 

(2) The second amendment to the 8.L.A., 1925, affects sales 
made by a tenant for life or statutory owner in consideration 
of a rent (s. 39 (4) (i) ). It is proposed that the conveyance 
need not contain a condition of re-entry for non-payment of 
rent if rent is in arrear for thirty days, but that the “ statutory 
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powers and remedies for the recovery of the rent shall apply.” 

(3) Thirdly, under s. 105 (1) surrender by a tenant for life 
of his interest to the next remainderman causes the powers of 
a tenant for life to cease to be exerciseable by him only if 
they would have been exerciseable by the remainderman or 
reversioner if the tenant for life were dead. It is now proposed 
that this limitation be removed, and that therefore where the 
next remainderman is, for example, an infant, the former 
tenant for life will lose all hi on making the surrender. 

(4) The fourth amendment to the S.L.A. is intended to 
limit the operation of para 1 (6) of the 2nd Sched. The 
sub-paragraph declares that “all estates interests and powers ” 


powe I 


limited by settlements subsisting on Ist January. 192 , and 
not by statute converted into eq litable interest rr powers 
are to take effect only in equity. The new Bill explains that 
this does not apply to any legal estate or interest vested in a 
purchaser for money’s worth, such, for example, as a portions 
term vested in a mortgagee. 

(To be continued.) 





Landlord and Tenant Notebook. 


Ir would appear necessary repeatedly to review the difficult 


questions of law raised by the Rent 
Landlord’s Restrictions Acts, in the light of new 
Right of decisions which are given from time to 


Attention must there- 
Case of Sub- fore be drawn to the recent case of Campbell 
letting by v. Lill, Times, 17th March, 1926, decided 
Statutory by a Divisional Court consisting of Bankes 
Tenant. and Warrington, L.JJ. 

These premises had been let in 1915 on 
a three years’ agreement, terminating in 1918. The lenant 
remained in occupation after that date. In June, 1920, the 
landlord served the tenant with notice to quit, expiring at 
Christmas, 1920, and it was agreed for the purpose of the 
appeal, that as from Christmas, 1920, the tenant remained in 
occupation against the will of the landlord as statutory 
tenant. After the notice to quit had been served, and while 
the tenant was a statutory tenant, the tenant sub-let 
of the premises to a sub-tenant. The landlord thereupon 
brought an action for possession against the statutory tenant, 
but, it should be observed, not against the sub-tenant. The 
county court judge made an order for possession against the 
tenant, but on appeal the Divisional Court reversed this order. 
The court, however, expres ly left the question open what 
the position would have been had the landlord brought the 


Possession in _time by the courts. 


a portion 


action against the sub-tenant instead. 
Shortly, the principle of this case is that “no order for 
possession may be made against a statutory tenant, merely 
on the ground that the statutory tenant, while such statutory 
tenant, has sub-let part of the premises, such part being thus 
sub-let at the time of the proceedings.’ Can this principle 
be reconciled with the decided cases? If not, then some 
of the principles decided by certain earlier cases to which 
reference will be made below, must be considered as having 
been thereby impliedly reversed. The legal position of the 
statutory tenant is in such a chaotic state that it is only with 
the greatest difficulty that one can thread one’s way through 
the tangle of decisions and statutory enactments thereon. 
Let us begin with s. 4 “5” (1) of the 1923 Act. That 
provision is to the effect that no order for possession, etc., 
shall be made against the tenant unless, inter alia,“ the tenant 
without the consent of the landlord has at any time after the 
31st July, 1923, assigned or sub-let the whole of the dwelling- 
house or sub-let part of the dwelling-house, the remainder 
being already sub-let.”” Now, this provision is an ambiguou 


one, since it may refer to an assignment or sub-letting by 
a “contractual” tenant or by a “ 


The 


statutory ” tenant. 





distinction is material, since if it is held that the above pro- 
vision equally applies to statutory tenants, then the principle 
laid down in Keeve; v. Dean, infra, that the statutory tenant 
cannot assign must go entirely by the board. The language 
used in the above provision, however, should be carefully nected. 
It speaks of the “ tenant” and of the tenant’s “ assigning ” 
and “ sub-letting.” Nowifs. 15 (1) of the 1920 Act is referred 
to, it will be found that the sidenote refers there to the 
“conditions of statutory tenancy” and that the statutory 
tenant is there described as a “ tenant who by virtue of the 
provisions of this Act retains possession ”’ (cf., also s. 15 (2), 
whe-e the expression “ tenant retaining possession as aforesaid” 
is to be met with). It must be admitted, however, that the use 
of such expressioas is by no means conclusive, but it is sub- 
mitted that taking all the circumstances into consideration, 
s. 4, “5” (1) (A) of the 1923 Act refers to assignments 
and “ sub-letting,” by the “contractual” and not the 
“ statutory’ tenant. This provision also clearly indicates 
that it is the policy of the Acts not to protect the erstwhile 
tenant who is no longer in occupation. 

It is somewhat difficult to see why paragraph (A) 
of s. 4 “5” (1) of the 192: Act was inserted, at any rate if 
the principle laid down in Hicks v. Scadale Brewery Co. 
Limited, 1924, W.N. 189, and Martin Estates v. Watt and 
Hunter, 1925, N.Ir. Rep. 79, is correct, viz.: that a statutory 
tenant is not protected by the Acts unless he is in occupation 
of the premises. On this question reference should be made 
to the judgment of Moore, L.J., in Martin Estates v. Waitt 
and Hunter (ib. at pp. 84, 85). “I have used the word 
‘occupation ’,” said the learned Lord Justice, “ as illustrating 
more what I understand by the statute than the actual words. 
The word most frequently used in the statute is ‘ possession.’ 
Nov ‘ possession’ as enjoyed by the owner of a house. property, 
or estate, may mean either the user of it by some one else 
who is a sub-tenant, the rents and profits being received by 
the owner, or it may equally mean that the user may be 
exercised by the owner in whole or in part and in lieu of, or 
in addition to mere receipt of profits. ‘Occupation’ means 
that the owner is in actual physical enjoyment of the house 
property or estate by himself, his agents or servants. Strictly 
speaking, ‘occupation ’ by the owner cannot include the ca:e 
of sub-tenants, for the actual occupation is in them. A 
limited form of occupation is ‘ residence,’ a word also with 
‘residing’ frequently used in the Act. ‘ Residence’ 
must involve the dwelling for some period of the year 
on the premises, personally of the owner or his family, or 
alternatively at least of his domestic servants. In these 
circumstances we have to consider what is the meaning of 
used in the statute. It cannot mean 
‘possession’ in the sense firstly dealt with, because sub- 
tenants, are within the definition of tenant in s. 12 (1) (9), 
to the exclusion of the owner, or at least in priority with him, 
and because sub-tenants are within the protection for tenants, 
under s. 5 (5). Section 15 relates to the possession by a 
tenant whose term has expired but who is protected by the 
statute, but I think it is plain from sub-ss. (2) and (3), that 
the possession there referred to is occupation.” 

In this case the learned Lord Justice accordingly was of 
opinion that without going so far as to maintain that 
“residence ” in the legal sense was required, “ occupation ” 
in the sense indicated in the above passage was at least 
necessary in order that the tenant might claim the protection 
of the Act. The principle of th se cases, however, appears 
to have been definitely rejected by a Divisional Court (con- 
sisting of Greer and Salter, JJ.), in Gidden v. Mills, 1925, 
2 K.B. 713. There the lessee had converted premises, 
though not in breach of covenant, into a gar)ge, with living- 
rooms above. The lessee retained the garage and sub let 
the living-rooms, while his lease had not yet expired. This 
condition of affairs remained unchanged when the lessee 
became a statutory tenant on the expiration of his lease. 
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In an action for possession against the lessee, alone, the 
Court decreed possession of the garage (since it was not a 
dwelling-house), but refused possession of the dwelling-rooms 
since they were in the occupation of a sub-tenant to whom 
they had been lawfully sub-let. In his judgment (ib., at p. 725), 
Greer, J., said: ‘I agree with Swift, J., that a tenant who 
has sub-let the whole of the premises let to him is outside the 
protection of the Act, but I do not think a judgment for 
possession can be given as long as the premises are in the 
occupation of any person, who is entitled by the Act to remain 
in occupation.” And yet it would appear that such a judgment 
was given in similar circumstances in Hicks Case, supra, and 
in Martin’s Estates & Watt v. Hunter, supra. The ratio 
decidendi of Gidden v. Mills, supra, is aptly put in the 
headnote thereto, which reads as follows: “ The fact that 
the Defendant was not himself in actual possession of the 
premises as a dwelling-house, did not prevent him from 
claiming the benefit of the Rent Restriction Act, as the claim 
was for actual possession, and an order for possession would 
be executed against whomsoever was on the premises.” Sed 
quere ? 

The case of Campbell v. Lill would also appear to be in 
support of the view taken in Gidden v. Mills, that occupation 
by the tenant is not essential for his protection, since 
apparently the court would have had the power to grant 
possession of the part not occupied by the lessee in that case. 
Thus, in Salter v. Lask, 155 L.T. 502; 156 L.T. 337, it was 
held that the fact that the claim for possession was in respect 
of part only of the demised premises would not preclude the 
court from making an order for possession of such part. 
Campbell v. Lill appears to go even further than Gidden v. 
Mills, inasmuch as in the former case the sub-letting took 
place at a time when the tenant was a statutory and not a 
contractual tenant. 

There is this clear conflict between the cases, but even on the 
assumption that the principle of Gidden v. Mills is right, the 
provision of para. (h) of s. 4 “5” (1) of the 1923 Act—referred 
to above—must not be overlooked in cases where the assign- 
ment or sub-letting takes place after the 3lst July, 1923, 
without the landlord’s consent. : 

It is a moot question whether Campbell v. Lill may be 
regarded as any authority for the proposition that a statutory 
tenant can sub-let, that being a point which was expressly 
left open in Keeves v. Dean, 1924, 1 K.B. 685, although it 
should be noted that Bankes, L.J., in Campbell v. Lill expressly 
pointed out that the court was not considering what the 
position would have been if the action for possession had been 
brought against the sub-tenant. If a statutory tenant 
cannot assign, because of his rights being personal to him, 
there seems no ground on which to hold that he can sub-let 
the whole of the premises, and if he cannot sub-let the whole, 
he cannot sub-let part, since the underlying reason is, as 
has been mentioned above, that these statutory rights are 
personal to the tenant. If these latter propositions are 
correct it is difficult to understand the decision in Campbell v. 


Sill, since the tenant there attempted to part with his personal | 


rights in part of the premises, to a person who could not in law 
receive such rights. Moreover, in thus sub-letting the part, he 
had destroyed, as far as he was personally concerned, the 
only right, i.e., occupation—which, it is submitted, the Acts 
are intended to protect. 

At any rate, if the case of Campbell v. Lill is to be pushed 
to its logical conclusion, it would seem proper to hold that an 


could not equally succeed, inasmuch as the tenant himself is 
protected, and the sub-lessee’s rights must be regarded as 
being derived from those of the tenant. 
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LAW OF PROPERTY ACTS. 


Points in Practice. 


Questions from Annual Subscribers are invited and will be 
answered by an eminent Conveyancer. All questions should be 
addressed to—The Assistant Editor and Manager, “The Solicitors’ 
Journal,’ 94-97, Fetter Lane, E.C.4. The name and address 
of the Subscriber must accompany all communications, which 
should be typewritten (or written) on one side of the paper only 
and be in triplicate. 


HusBAND AND Wire—Jornt TENANTS—MortTGAGE, 

212. Q. By a conveyance dated in 1926 freehold property 
is conveyed to A and B (husband and wife) as purchasers out 
of money belonging to them on a joint account, and by a deed 
(adopting Form No. 1, 5th Sched.) made immediately after 
this conveyance, A and B, in consideration of money then 
paid to them by C and D, out of a joint account, express, by 
virtue of the L.P.A., 1925, and by all other powers them 
enabling, and as beneficial owners, thereby charge by way of 
legal mortgage the said property with the payment to C and 
D of the principal money and interest. Have C and D, by 
such deed, obtained a good legal mortgage on the entirety of 
the property, or, if not, what powers have they by such deed 
in respect of the property in case of default by A and B, or 
as against subsequent encumbrances created by A and B ? 

A. By s. 37 of the L.P.A., 1925, a conveyance to a husband 
and wife has the same operation as a conveyance to any other 
two persons sui juris not so related. By s, 36 joint tenants 
hold, qua trust for sale, like tenants in common under s. 34 (2). 
The husband and wite therefore hold on trust for sale, and, as 
to the problem whether, so holding, they have power to 
mortgage, the questioners are referred to the answer to Q. 170, 
p. 420, and the other references therein mentioned. 

The rights of mortgagees holding a charge by way of legal 
mortgage are defined in s. 87 (1), and they have the benefit 
of s. 88, as against the mortgagor and subsequent mortgagees 
failing to redeem them. Whether their position is better or 
worse than that of mortgagees holding a term appears to be 
one on which opinions differ. 

Serrtep Lanp—Exercise oF Powers By TENANT 
FOR LIFE. 

213. Q. Under a will which was proved in 1896 certain 
property was given to four persons for their lives and for the 
lives or life of the survivor of them. The executors appointed 
under the will were two of the persons éntitled for life, one of 
whom is since dead. The debts and death duties were duly 
paid, with the exception of the estate duty on the reversion 
upon the death of the two surviving tenants for life. There 
are no trustees appointed under the 8.L.A., and it is now desired 
to grant a lease of a portion of the property for the term of 
twenty-one years. 

It would appear from s. 42 (5) (1) of the 8.L.A., 1925, that 
a tenant for life can grant a lease at the best rent, etc., without 
any notice of an intention to make the lease notwithstanding 
that there are no trustees of the settlement, but under s. 13 
of that Act it is provided that, until a vesting deed or assent 
is executed, any disposition by a tenant for life shall not take 
effect except in favour of a purchaser for value, and shall 
operate only as a contract for valuable consideration. Under 
s. 117 of the Act a “ disposition” includes a “lease.” It 
would therefore appear that the above two sections are 











, , b | contradictory in terms. 
action for possession against the sub-lessee by the landlord | 


(1) Can a valid lease be granted by the two surviving life 


| tenants for the term of twenty-one years in accordance with 


s. 42 (5) (1) notwithstanding the provisions of s. 13 as to the 
execution cf a vesting deed, which would apparently necessitate 
the appointment of trustees ¢ 

(2) If not, is the surviving executrix still “personal 
representative ” within the meaning of s. 30 (3) of the Act to 
enable her to appoint an additional trustee ? 
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A. It is submitted that there is no real inconsistency 
between the sections of the S.L.A., 1925, mentioned above. 
The Act imposes two conditions precedent before a tenant for 
life can exercise his powers (1) that of the execution of the 
vesting deed under s. 13, and (2) the notice required by s. 101. 
Section 42 (5) (i) releases the second condition in the circum- 
stances to which it applies, but the first remains. Therefore 
if no vesting deed has been executed, the lease will only operate 
in equity under s. 13, and, although good against the life 
tenants who execute it, will not bind their successors. 

The executrix is trustee for the purposes of the Act within 
s. 30 (3) (if there are no such trustees within s. 30 (1) ), and if 
she appoints another to act with her as directed, a vesting 
deed can be executed by both, and the position regularized. 

A possible alternative would be for the tenants for life to 
grant a lease for twenty-one years not under seal (and therefore 
void for the purpose of creating a legal estate under ss. 52 (1) 
and 205 (1) (ii) of the L.P.A., 1925), and register it as an estate 
contract under s. 10 (1), Class C (iv) of the L.C.A., 1925, on the 
doctrine of Walsh v. Lonsdale, 1882, 21 C.D. 9. But although 
an ordinary purchaser and possibly the successors might thus 
be bound, a lessee from the successors would have priority 
under the L.P.A., s. 44 (2) and (5), and the latter course is not 
recommended. 

SetrLep Lanp—Vestine Deep. 


214. Q. A testator, A.B., who died in 1910, appointed C and 
D trustees of his will, and after certain specific bequests and 
gifts of residuary personal estate he devised all his real estate 
unto and to the use of his wife for life, and after her death he 
devised his freehold estate, Blackacre, unto and to the use of 
E for life, with remainders over; he devised his freehold 
property, Whiteacre, unto his trustees in trust for F for life, 
with remainders over, and he devised Greenacre to G in fee 
simple. The wife of the testator died in 1925, and all duties 
having been now paid, the trustees wish to transfer the property 
to the beneficiaries. Will a vosting deed be required in each 
of the three cases ? If so, can you refer us to the precedents 
applicable—those contained in the 8.L.A. do not seem to 
apply ? 

The same testator, subject to the prior life estate of his 
widow, devised freehold property Redacre to Y for life and 
after her decease to all the children of Y living at his decease, 
equally as tenants in common with cross executory devises 
between them, so that in the event of any of them dying under 
the age of twenty-one years without leaving issue the same 
hereditaments might go to the others as tenants in common 
in feesimple. Y died after the testator, but before the widow 
(life tenant), leaving four children, two of whom are infants. 
As the interests of the children vested in possession in 1925 
(on death of the life tenant) are they entitled to have the 
property transferred to them or do the trustees hold on trust 
for sale by virtue of 8.L.A., 1925 ? 

A. Blackacre. This estate was vested in E on Ist January, 
1926, assuming he was alive on that date, and C and D, if 
legal personal representatives of A.B., are trustees for the 
purposes of the 8.L.A., 1925, under s. 30 (3), unless E and the 
reversioners have combined to appoint others under s. 30 (1) (v). 
In either case a vesting deed will be necessary before the 
tenant for life can exercise his statutory powers: see s. 13 
and the 2nd Sched., para. 1 (2). 

Whiteacre. There the legal estate was vested in the trustees 
on 31st December, 1925, but, by virtue of the L.P.A., 1925, 
Ist Sched., Pt. II, paras. 3 and 6 (c), it vested in F (if alive) 
on Ist January, 1926. The remarks above as to the trustees 
for the purposes of the 8.L.A., 1925, and the need for a vesting 
deed in respect of Blackacre, also apply to Whiteacre. ; 

Greenacre was vested in G in fee simple on 3lst December 
and remains so vested. No vesting deed is necessary, since 
it is not settled land. , 





UnpIvIpED SHARES—VESTING. 

Redacre. By virtue of the L.P.A., 1925, Ist Sched., Pt. IV, 
para. 1 (4) (since sub-paras. (1), (2) and (3) do not apply), 
this property has vested in the Public Trustee on the statutory 
trusts, subject to be divested under para. 1 (4) (iii) by the 
“ persons interested in more than an undivided half”; so 
the two children of Y not s i juris have not sufficient power. 
The S.L.A., 1925, does not apply since “land” in that Act 
does not include an undivided share in land ‘see s. 117 (1) (ix)), 
and Pt. III of the Ist Sched. to the L.P.A., 1925, does not 
deal with tenancy in common. The issue then sises whether 
the parents or other guardians, taking no estate in the land, 
are “ persons interested.” The opinion has previously been 
given ((). 88, p. 280) that trustees are so, but it cannot be safely 
acted upon until confirmed by decision. This applies @ fortiori 
to guardians and therefore the Public Trustee cannot be dis- 
placed until another child coms of age or there is an applica- 
tion to the Court, under s. 41 of the T.A., 1925, or to determine 
the meaning of “ persons interested,” su; ra. 


Lanp VesteD tn NomINEE—ParRTNERS—MORTGAGE. 

215. Q. A purchased land in his own name in 1924. The 
same day A and B signed a declaration under hand only and 
unstamped that the purchi:e money was provided by A and 
B in equal shares and that the property was partnership 
property (A and B carrying on business as corn merchants 
as partners, but without a partnership deed) and A declared 
that he held the property in trust for the partnership. A and 
B have erected building: on the land and now, in 1926, wish 
to raise money on mortgage o‘ the property. 

(1) Is a conveyance required first of all from A to the 

firm of A and B? 

(2) Should the mortgage be by legal charge or by demise, 
and who should be parties to the deed ? 

A. A’s declaration was amply sufficient to establish a 
trust which the partners could have enforced before 1926, 
by requiring a conveyance from him to them. Having 
regard, however, to the L.P.A., Ist Sched., Pt. II, para. 7(/f), 
A was not divested of the legal estate on Ist January, 1926, 
and under Pt. IV, para. 1 (1) holds on trust for sale. He can- 
not sell, however, unless he appoints another trustee with 
himself to give a valid receipt for the proceeds of sale under the 
T.A., 1925, s. 14, and no doubt he will appoint B, and A and B 
will hold as trustees for sale. As to their power as such 
trustees to mortgage, see answer to ‘). 170, p. 420, and other 
questions there mentioned.» The question whether a mortgage 
is best taken by legal charge or demise appears to be highly 
controversial. The learned editors of “ Key and Elphin- 
stone,” 12th edition, ‘‘ doubt whether the method of a charge 
by way of legal mortgage will ever become very popular” 
(Vol. 2, Pt. I, p. 2). On the other hand those of “‘ Wolsten- 
holme and Cherry’s Conveyancing Statutes,’ 11th edition, 
give their opinion that ‘‘ no doubt this form of security is 
the one which will obtain general acceptance” (Introd., 
p. Ixxvili). 

Unpivipep Saare—Setriep Lanp—Part Setriep. 

216. Q. Certain freehold and leasehold premises are vested 
in trustees who have no power of sale and are not trustees 
for the purposes of the 8.L.A. The present trusts are to pay 
the income from one-half of the properties to A for life, and 
subject thereto B, C, D and E, and the representatives of F, 
deceased, are entitled to the capital and income of the trust 
premises in equal undivided shares. No representation has 
been obtained to the deceased person. In the present circum- 
stances should a vesting deed be executed, and if so, what form 
should it take? Does the fact that the trustees hold the 
trust premises upon trust for persons in undivided shares 
(subject to the life interest in ha f) give them a power of sale 
under s. 36 of the S.L.A., 1925, and if so, would it override 
a provision in the will that a sa'e is only to take place with 
the consent of the tenant for life ? 
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A. The entirety of the land was, on 3lst December, 1925, 
vested in trustees upon trust for persons entitled to undivided 
shares vested in possession, and therefore the L.P.A., 1925, 
Ist Sched., Pt. IV, para. 1 (1), applies, and on Ist January, 
1926, the trustees held upon the statutory trusts set forth in 
8. 35. The land thus being made subject to a trust for sale 
the 8.L.A., 1925, does not apply to it, s. 63 of the 8.L.A., 
1882, being repealed and not re-enacted. Consequently no 
vesting deed will be necessary. The statutory trust for sale 
is positive, and does not take effect subject to conditions 
imposed by a testator or settlor. The trustees nevertheless, 
in exercising their discretion to postpone sale under s. 25 
of the L.P.A., 1925, should, in all cases, consider the wishes 
of the beneficiaries as a factor, though in certain circumstances 
it may be their duty to over-ride them. So far as s. 26 (3) may 
appear to require trustees to obey the directions of 
beneficiaries sui juris, it is to be modified by the Schedule 
to the Amending Bill now before Parliament. 

SerrLep Lanp—Vesting Deep—Lire TENAN1’s 

PowER OF APPOINTMENT. 

217. Q. Under the same will as question 216, A is entitled 
to the income of certain other leasehold houses for her life with 
a special power of appointment over them in favour of any 
persons other than relations of her second husband. By her 
will she has appointed these houses to her sister. It is pre- 
sumed that a special vesting deed should be executed by the 
trustees vesting these leasehold houses in her. Is it essential 
that such a deed should be executed in order that she should 
validly exercise the power of appointment or is any other 
document necessary ? It is presumed that the appointment 
will only operate as an equitable appointment. 

A. The leaseholds mentioned are settled land within the 
S.L.A., 1925, s. 1 (1) (i), if A is alive, but, from the statements 
as to the trustees of the will in the first part of the question, 
and that “ no representation has been obtained to the deceased 
person,” there appear to be no trustees of, the settlement 
within s. 30 of the Act. Surely, even if the testator died before 
1898, leaving no other personalty, the will must have been 
proved in respect of the leaseholds? If so, perhaps it is 
meant that the surviving executor has died without repre- 
sentation. Possibly a special grant of letters of administration 
might be obtained, preferably to two, but it hardly seems a 
case of “bonis non administratis.” If not, an application 
must be made to the court under the S.L.A., 1925, 2nd Sched., 
para. I (3), otherwise no vesting deed can be executed and the 
tenant for life cannot exercise her statutory powers: see 
s. 13. Her power of appointment is not a statutory power, 
and she can exercise it when and as she likes. Her special 
representative, under s. 22 of the A.E.A., 1925, will dispose 
of the leaseholds after her death in accordance with such 
exercise, if any. 

SetrLepD Lanp—Vesting DezED—NEED For. 

218. Q. (a) A testator, “T,” died in 1915, having by his 
will, after appointing A, B and C executors thereof, and 
making sundry bequests— 

(1) Bequeathed his leasehold dwelling-house to his widow 
for life, with remainder to all his children equally. 

(2) Devised and bequeathed the residue of his estate to four 
named children, namely, C, D, E and F, in equal shares. 

The widow has since her husband’s death been in occupation 
of the leasehold dwelling-house. Is it correct to say that the 
dwelling-house should now be vested in the widow as tenant 
for life by a deed executed by T’s executors, A and B (C being 
dead), and what is to be done if she does not wish for a vesting 
deed ? 

(6) The residue mentioned in (2) above, consists of freehold 
and leasehold property, which C, D, E and F desired to hold in 
undivided shares. No assent to the gift of residue has ever 
been executed by T’s executors, but they have administered 
the property and divided the net proceeds between the parties 








entitled. C died in 1922, leaving his property to his wife for 
life, with remainder to his daughter, and appointing G and H 
his executors and trustees. G and H have not realised C’s 
share in the residue of T’s estate. Has C’s estate been properly 
administered ? In whom is the residue of T’s estate now 
vested, and what should now be done to get it properly vested 
if it is not already so ? 

A. (a) If there is not a vesting deed as to the leasehold, the 
tenant for life will be unable to exercise her powers, see s. 13 
of the S8.L.A., 1925, and if it was offered for sale or otherwise 
dealt with after her death, the absence of a vesting deed might 
lead to an awkward requisition. This point is discussed in the 
answer to question 73, p. 258, supra, and see also question 207, 
p. 482. T’s surviving executors are the trustees for the pur- 
poses of the Act: see s. 30 (3); and if only to put the title 
right in the interest of the reversioners, should cause the 
vesting deed to be prepared at the expense of the estate under 
the 2nd Sched., para. 1 (2), and execute it, even though the 
tenant for life may not desire to exercise her powers. 

(b) Since the statement is made that the residue consists of 
freehold and leasehold property, the further statement that T's 
executors have “ divided the net proceeds between the parties 
entitled ” is assumed to relate toincome. If so, the estate has 
presumably long since been administered, and on 31st Decem- 
ber, 1925, they held as trustees, the beneficiaries, D, E and F, 
being absolutely entitled in equity to their shares, and G and H 
to a conveyance or assent to the devise and bequest of an 
undivided share as C’s legal personal representatives. This 
being so, the L.P.A., Ist Sched., Pt. II, is excluded by para. 7 (f) 
and Pt. IV, para. 1 (1) applies, and the residue so far as it 
consists of land, either leasehold or freehold, is vested in 
T’s executors in trust forsale. They have the powers conferred 
by ss. 25, 28 and 29 of the Act, and the proceeds of sale will be 
distributed in accordance with the equities under s. 3 (1) 
(b) (i). 

UnpivipeD Suares—Bare Trustee—Pre-1926 ConTract 
FOR SALE—DEATH OF ONE OWNER. 

219. Q. In 1925 the trustee of a will contracted in writing 
to sell certain property in fee simple in possession free from 
incumbrances. The conditions stated that the vendor was 
selling as trustee of the will. It transpired that the vendor 
had no trust or power of sale, the property was vested in 
several persons absolutely in fee simple as tenants in common 
in equal shares, and these persons consented to join in the 
conveyance. In 1925 a conveyance was prepared, made 
between (a) the trustee, (b) the tenants in common, (c) the 
purchaser, by which the tenants in common conveyed their 
shares to the purchaser. The conveyance was executed before 
1926 by the trustee and by all the tenants in common, except 
one, who died before 1926 without executing the deed and left 
a will devising her property to two trustees (her ¢xecutors) 
upon trust for sale. So the matter stood on Ist January, 
1926, and the purchase has not been completed as to any of 
the shares. 

(1) Can the executors convey the deceased’s share to the 
purchaser in execution of the contract ? 

(2) Or was the property vested on Ist January in the 
purchaser, as to the shares conveyed by the parties, who 
executed, and the executors of the deceased as to her share, 
with the result that the entirety is vested in the Public 
Trustee ? 

(3) How is the purchaser to get the entirety of the property 
vested in him beneficially ? 

(4) Who should bear the additional expenses? Is not the 
vendor liable under his contract to make good the title ? 

A. On the principle stated in Walker v. The Ware Railway 
Company, 1865, 35 Beav. 52, at p. 58, the conveyance may 
be regarded as executed as an escrow, conditional on payment 
of purchase-money, and, perhaps, to execution by all other 
vendors. Therefore, on 3lst December, 1925, the property 
was actually vested in the trustee upon trust to convey to the 
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purchaser at the request of the beneficiaries. This being so, 
the L.P.A., lst Sched., Pt. II, para. 7 (f) and (7), applies, and it 
accordingly remains vested in the trustee. Pt. IV, para. 1 (10), 
of the Schedule also applies, for the contract, adopted by the 
deceased tenant in common, binds her executors. The present 
deed will presumably not have been handed to the purchaser, 
and a new one should be prepared and executed by the trustee, 
the surviving tenants in common and the executors of the 
deceased tenant in common as if the L.P.A., 1925, had not 
been passed, see para. 1 (10), supra (except that, to justify the 
conveyance as a document of title, reference should be made 
in it to the pre-1926 contract and its adoption by all parties 
before 1926). 

(1) They can and must. 

(2) No, this result being excluded as above. 

(3) As above. 

(4) The purchaser must not bear the additional expenses. 
The question whether they should be thrown on the share of the 
tenant in common who died is somewhat analogous to that of 


In answer to the questions : 


the costs of incumbrancers in a partition action ; see Catton 
v. Banks, 1893, 2 Ch. 221, especially p. 227, as to one tenant for 
life casting burdens of costs on others. But, on the analogy of 
such cases, since the extra cost should not be very serious, 
probably the best course would be for the trustee to deduct it 


before distribution and thus distribute it. 





Correspondence. 


Suggestions for Amendment of 
Property Laws. 

Sir,—With reference to your request for suggestions for 
amendments of the new Property Laws, we desire to call your 
attention to the following points. 

On a sale by a mortgagee of leaseholds under the Statutory 
Power, the assignment, by virtue of s. 89 of the L.P.A., 1925, 
operates to vest in the purchaser the leasehold reversion which 
was created either by the mortgage itself or by the Act, and 
in the case of a sale by an assignee of a mortgage term created 
prior to 1926, where the mortgage contains a declaration of 


the new 


trust by the mortgagor of a nominal reversion, such assignee 
is enabled to vest in a purchaser the full lease term as the 
nominal reversion has vested in the assignee by virtue of 
Pt. 2 of the Ist Schedule to the L.P.A., 1925. <A practical 
difficulty arises in both the above cases by a purchaser being 
in a position to require the vendor to deduce a title to the full 
lease term from the date of root of title, which the vendor, so 
far as the nominal reversion is concerned, is unable to do, and 
although this can be provided against by contract, it would, in 
our opinion, save considerable trouble if it were provided by 
law that a purchaser of leasehold property should be barred 
from investigating any title to a nominal reversion created for 
mortgage purposes, the legal estate in which has been got 
in or conveyed to a pur haser or his predecessor is title by virtue 
of the provisions of the L.P.A., 1925. 

In the case of settled land it frequently occurs that an 
appointment of new trustees is executed by a tenant for life 
as appointor, and a declaration vesting the trust property is, in 
such a case, implied under the Trustee Act, 1925, even if not 
expressed, and this would appear to divest the tenant for life 
of the legal estate in the settled land. We think it would be 
an improvement if the proposed amending legislation provided 
that a vesting declaration expressed or implied in a deed of 
appointment of new trustees executed by a tenant for life as 
an appointor, or one of the appointors, should not operate 
to divest the tenant for life of the legal estate in the settled 
land. 

London, 

18th March. 

{As to the first point, we fail to see that any practical 

difficulty arises, for the mortgagee will or should have the 


Hupparp, Son & Eve. 





lease in his possession. And if he has not, he will have an 
equitable right to production. It is to be observed also that 
the effect of Part II of Ist Sched. is not as set out by our 
correspondents: see para. 7 (a). It is submitted that no real 
difficulty exists as respects the second point mentioned by our 
correspondents. Under s. 40 of the T.A., 1925, which deals 
with the vesting of trust property in new or continuing 
trustees, a vesting declaration (express or implied), only 
operates to vest “such estates as ... ought tobe vested in 
those persons,’ —Ep., Sol. J.] 


—_— 


Section 28 (2) Law of Property Act, 1925. 

Sir,—The principle of Howe v. Earl of Dartmouth does not 
apply to leasehold property from the coming into force of this 
Act even in the case of dispositions in trust for sale coming 
into operation before the Act. This is the decision of 
Lawrence, J., in Re Brooker, 1926, Weekly Notes, p. 93. As 
the report is starred, the decision is apparently not considered 
of sufficient importance to be included in the Law Reports, 
but I hope it will be so included as the decision is of great 
importance. A veritable Easter egg for life tenants and a 
bombshell for reversionaries and their assignees. 

Trustees who have been setting aside part of the rents will 
now cease to do so. It remains to be seen whether or not 
free-Act schemes by agreements or Order of Court are affected, 
though one would imagine not. 

It would seem that the effect of this sub-section in this 
respect was not realized. “ Wolstenholme and Cherry’s 
Conveyancing Statutes,” vol. 1, p. 182, makes no reference to 
it. The cases referred to relate to freehold property. 

F. R. B. 


London, E.C.4, 
20th March. 


Sir,—We had rather expected to have found some report or 
comment in your last issue on the important decision of 
Mr. Justice Lawrence in the case Re Brooker, reported in the 
‘ Weekly Notes ” of the 13th March. 

As, of course, your readers are well aware, under the 
principle laid down in Howe v. Ld. Dartmouth, 1802, 7 Ves. 
137a, in the absence of a direction to the contrary, the tenant 
for life under a will or settlement is not entitled to the rents 
and profits produced by the trust estate, and it is the duty of 
trustees in the case where wisting property, such as leaseholds, 
etc., is retained, to pay to the tenant for life a fixed rate of 
interest at, say, 4 per cent. and accumulate the surplus rents 
as capital for the benefit of the remaindermen. 

By s. 28, s-s. (2), of the Law of Property Act, 1925, 
‘‘ Subject to any direction to the contrary in the disposition 
on trust for sale or in the settlement of the proceeds of sale, 
the net rents and profits of the land until sale, after keeping 
down the cost of repairs and insurance and other outgoings, 
shall be paid or applied, except so far as any part thereof may 
be liable to be set aside as capital money under the Settled 
Land Act, 1925, in like manner as the income of investments 
representing the purchase money would be payable or 
applicable if a sale had been made and the proceeds had been 
duly invested.” 

By s-s. (5): “ This section applies to dispositions on trust 
for sale coming into operation either before or after the 
commencement or by virtue of this Act.” 

By s. 205, s-s. (1) (ix), “* land ” includes land of any tenure. 

By the decision in question Mr. Justice Lawrence has held 
that the principle laid down in Howe v. Ld. Dartmouth is no 
longer applicable to a case like the present, and in that case 
made a declaration that as from Ist January, 1926, each of the 
tenants for life was entitled to one-fifth of the net income 
actually produced by the trust property, in that case held on 


lease. 
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We think you will agree that this is a radical alteration in 
the law as between tenant for life and remaindermen, and so 
far we cannot remember to have seen any comment on same 
in the text-books which have been issued. In fact, our own 
attention was not called to it until we read the decision above 
referred to. It may be that many of your readers are in a 
similar position and would be glad to have their attention 
called to a matter which, of course, should be brought to the 
attention of a very large number of trustees of wills or settle- 
ments which in the past have been covered by the rule in 
Howe v. Ld. Dartmouth. 

SyRETT & Sons. 

London. 

23rd March. 


[The matter will be fully discussed in due course.— 


Ep., Sol. J.] 


Law of Property Acts Practice Points. 
UNDIVIDED SHARE-PoweR To Appoint TRUSTEES. 
(Point No, 204) 

Sir,—We have to thank you for inserting our question 
hereon with the very useful reply in your issue of 20th instant. 

We should have stated in our letter that the original 
beneficiaries were fee simple owners of the land in question 
in undivided shares as tenants in common and therefor 
para. (c) in the answer applies. 

Again thanking you. 

CuiLcoTr & SONs. 
Truro. 
22nd March. 


The Law of Property Act, 1925. 


Sir,— There appears to be some doubt whether in respect of 
enfranchised land compensation is payable- in respect of 
customary suits and services, escheats and liability to do 
fealty, all of which incidents with others, such as Borough 
English, became extinguished at the commencement of the 
Act. 

The notes in “ Butterworth’s Precedents,’ Vol. VI, p. 25, 
appear, tosuggest that no compensation is payable, but other 
authorities appear to think otherwise, and some compensa- 
tion agreements contemplate the assessment of the incidents 
mentioned for compensation. 

Would you be good enough to deal with this point in your 
next issue, setting out specifically what incidents (if any) ar 
not liable for compensation ? 

Hy. Vickers, Son & Brown. 

Sheffield, 

15th March, 


[The manorial incidents preserved for the purposes of 
compensation and s. 129 of the L.P.A., 1922, are enumerated 
in s. 128 (2). The right of escheat is, for better or worse, 
taken from the lord of the manor and, no doubt having 
regard to s. 33 (1) (a) of the A.E.A., 1925, accrues to the Crown 
as “‘ bona vacantia ”’ the L.P.A., 1922, 12th Sched., 
para.1(c). The lord ebtains no compensation from the tenant 
in respect of his loss, see 13th Sched., Pt. II, para. 15, the gain, 
of course, being the Crown's and not the tenant’s. As to for- 
feiture, see ss. 128 (1) (c), and 139 (1) (ii), also the 13th Sched., 
Pt. II, para. 13, as amended by Schedule 2 of the L.P.(Am.)A., 
1924. Paragraph 13 also provides for an “ omnibus ” 
pensation in respect of all incidents of copyhold tenure, other 
than those enumerated in the previous paragraphs, which 
would include customary suits and services and liability to 
do fealty. Borough English is a local, but not necessarily 
manorial, custom, and, being of no value to the lord, he is 
not compensated for its abolition.—Ep., Sol. J.| 
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Court of Appeal. 


No. 1. 
Jagger v. Jagger. 22nd March. 
HusBAND AND WiFreE—DiIvorceE—PRACTICE PERMANENT 


INTERIM ORDER—RESPONDENT ASSIGNING 
ro TRUSTEES BEFORE ORDER FOR SECURITY 
ro ASIDE ASSIGNMENT—POWERS OF 


MAINTENANCE- 
HIS PROPERTY 
—APPLICATION 
THE CouRT. 


SET 


There is no power in the court to restrain the res ponde nt 
in @ divorce suit from assigning his property, even though the 
effect may be to prevent his giving security for maintenance, unless 
at the time the assignment was made an Order of the Court 
affecting the property assigned had actually been obtained, 


Appeal from a decision of Hull, J. 

Mrs. Jagger, the petitioner, in November, 1924, obtained a 
decree absolute, dissolving her marriage with the respondent. 
There was one child of the marriage. On Ist December, 1924, 
she presented a petition for permanent maintenance. On 
Ist July, 1925, an interim order was made for payment of 
maintenance at the rate of £600 per annum, and for discovery 
as to means. On 22nd July the husband filed his affidaviy 
of documents, from which it appeared that his income during 
the three preceding years had averaged about £2,100. He was 
a sculptor by profession, carrying out contracts for war 
memorials, and practically his only capital was about £7,000 
to £8,000 due to him under those contracts. On 23rd July, 
1925, he assigned the benefit of those sums and his furniture 
to trustees of a settlement made upon, and in consideration 
of, his contemplated re-marriage, which was celebrated shortly 
afterwards. The sum of £1,500 was, however, given to the 
trustees for the purpose of discharging the liability for main- 
tenance of the wife and child of the first marriage. On 
18th November, 1925, the registrar made an order for the 
annual payment of £650 to the petitioner and her child, and 
ordered the respondent to secure a further £150. The petitioner 
moved before Hil, J., for an order that the respondent 
should secure £250, and that, so far as necessary for that 
purpose, the assignment of 23rd July, 1925, should be set 
aside. 

Hill, J., thought that there was no power in the court 
to set aside the assignment where no order binding the res- 
pondent’s property had actually been made and refused the 
motion. The petitioner appealed. The court dismissed the 
appeal without calling upon counsel for the respondent. 

Lord Hanwortn, M.R., said that a Mtigant who brought 
proceedings was not entitled to have his rights safeguarded 
until an order in his favour had been actually made. There 
was no statutory or general power in the court to prevent the 
respondent dealing with his property. Sir James Hannen 
dealt with the same questions in Newton v. Newton*(34 W.R. 
123, 11 P.D. 11), and his decision was that the court could not 
restrain a husband from dealing with his property. He said 
(11 P.D., at p. 11): “ I come to the conclusion that, as it has 
been decided that the Judicature Act does not give any 
enlarged powers to the court in this respect, it is not competent 
for a court, merely quia timet, to restrain a respondent from 
dealing with his property.” 

Sir James Hannen referred to the cases of Sidi y Vv. Sidney 
(17 L. T. 9), and Noakes v. Noakes and Hill (4 P.D., 60), and 
what was said there was that there might be a right to apply 
by injunction to restrain a respondent from doing something 
to prevent himself complying with an order which had been 
actually made. The cases were considered again in Burmester 
v. Burmester (57 Sou. J. 392; [1915] P. 76), and there 
again it was held that, before an order was made, the 
court had no power to grant an injun tion to restrain 


@ husband’s dealings with his property; Sir Samue! Evans, 


the President, holding himself bound by Sir James Hannen’s 
decision. 


It was to be noted, however, that the present 
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case came before the court from the Probate Division. 
He (the Master of the Rolls) did not overlook the possibility 
of a very different position if the application came before 
the court in a bankruptcy matter, by reason of the failure 
to pay any of the instalments due to the petitioner. 

Scrutron and Sareant, L.JJ., delivered judgments to 
like effect. 

CounseL: W. O. Willis, K.C., and H. B. D. Grazebrook for 
petitioner ; Cotes Preedy, K.C., and Morle for respondent. 

Soticitors: Bartlett and Gregory; Boyce and Evans. 


[Reported by G. T. WuirrigLp-Hayes, Eaq., Barrister-at-Law.] 


High Court—Chancery Division. 
In ve Cassell; The Public Trustee ». Mountbatten. 
Russell, J. 29th January, and 3rd and 25th February. 


WiLtt—T rus? To MAINTAIN HOUSE AND CONTENTS—IMPERA- 

TIVE—VALIDITY—REMOTENESS. 

The perpetuity rule is concerned with the creation and vesting 
of interests, not with their duration. If the interest must necessarily 
occur, and be vested within the period, its duration beyond the 
period does not infringe the rule. 


Kennedy v. Kennedy, 1914, A.C. 215, distinguished. 


This was an originating summons to determine whether 
the provisio.s of the will of Sir Ernest Cassel, dealing with 
Brook House, infringed the rule against perpetuities. The 
facts were as follows: The testator held Brook House and 
the stables on leases for ninety years from 29th September, 
1905. By the will he bequeathed the house and its contents 
and the stables to his trustees upon trust to permit his sister 
to have the use and enjoyment thereof for life. The sister 
died on 16th September, 1925. After her death there was a 
similar trust for his granddaughter Lady: Louis Mountbatten, 
and after his granddaughter’s death for such one or more of 
her children or issue as she should by deed or will appoint, 
and in default of such appointment upon trust for her eldest 
son, orif she had no son her eldest daughter, on attaining 
twenty-one. Subject to these trusts the trustees were to 
hold Brook House and its contents on similar successive 
trusts in favour of other married persons and their families. 
The will then provided that “the rent outgoings rates and 
taxes for the time being payable in respect of the said messuage 
and premises and keeping the same and the contents thereof 
insured against fire and burglary and in a proper state of 
preservation shall be always paid by my trustees out of the 
income of my residuary personal estate.” There was a request 
in the will that each successive holder should not sell Brook 
House, and a direction that in the event of the failure of 
absolute vesting under the several trusts Brook House should 
be offered as a gift to the reigning English Sovereign, and if not 
accepted should be held upon trust for King Edward’s 
Hospital Fund for London. 

RussE.., J., after stating the facts, said : It is contended 
that the donation is wholly void, as it is a disposition trans- 
gressing the rule against perpetuities. I construe the clause 
as one that charges the income of the residuary personal 
estate, during the term of the leases and during such time as 
the leases remain the property of a beneficiary deriving his 
or her title directly under the will, with the payment of an 
annual sum in relief, and for the personal benefit of such 
beneficiary, such sum varying in amount according to certain 
ascertainable facts. On that construction the annual sum 
must vest within the perpetuating period. It is true that the 
interest of the person or persons absolutely entitled might 
last beyond the period of lives in being and twenty-one years 
after, but that would not make the clause void. The per- 
petuity rule is concerned with the creation and vesting of 
interests, not with their duration. If the interest must 
necessarily arise and be vested within the period, its duration 
beyond the period does not infringe the rule. It was argued 





jhat the uncertainty of the quantum of the annual sum 
rendered the disposition void because the exact quantum of 
the interest could not be ascertained within the limits of the 
rule. The answer is that the interest arises and is vested 
during the period, and although the amount necessary to 
satisfy that interest is expressed in uncertain terms, it is 
capable of being rendered certain that the whole property, 
namely, the interest in question and the property subject 
to that interest, is vested in some person or persons during 
the necessary period. The direction is not a discretionary 
trust, as in Kennedy v. Kennedy, 1914, A.C. 215, but an impera- 
tive trust, only operative for the personal benefit of each of the 
testator’s relations, referred to in the dis position of Brook 
House and its contents, so long as he or she continued to be the 
beneficial owner of the leases under the will. I accordingly 
hold that the direction is a valid one. 

CounseL: Bischoff, Greene, K.C., J. V. Nesbitt, Preston. 
K.C., and R. Turnbull ; Maugham, K.C., and Wilfrid Hunt. 

Soxicrrors: Norton, Rose & Co. ; Nicholl, Manisty & Co. 

[Reported by L. Morgan May, Esq., Barrister-at-Law.] 


Re Thain: Thain v. Taylor. Eve, J. 3rd. March. 


Inrant—Custopy—DegaTn oF MotTHer—CuILD BROUGHT 
up By Re.ations—Riecuts or FaTHER—WELFARE OF 
CHILD—J URISDICTION. 

In exercising the jurisdiction with regard to the custody of 
infants, the paramount consideration is the welfare of the child, 
but it is not the sole consideration, and amongst others the wishes 
of an unimpeachable parent undoubledly stand first. 


This was a summons which raised the question whether 
the custody of an infant girl about seven years old should be 
given to her father or whether the child should remain with 
her mother’s sister, with whom she had been brought up 
from her earliest infancy. The infant was the only child 
of her father, who had been a professor of engineering, and 
subsequently enlisted in a department of the Royal Air 
Force. His wife died in 1919, when the infant was eight 
months old, and she was committed to the care of his late 
wife’s sister, Mrs. J., and her husband, with whom she was 
brought up as one of the family. In July, 1922, the father 
married again, and his wife was willing to take to his infant 
daughter as her own. He had a suitable home, and now 
desired to take her back. He had throughout discharged 
all items of expenditure jncurred in respect of the child’s 
maintenance. This summons was issued on behalf of Mr. 
and Mrs. J., asking that the infant might become a ward of 
court, that they might be appointed guardians, and that 
the custody of the child might be given to them. They 
contended that the father had agreed to surrender his parental 
rights and had abandoned his claim to the custody of the 
child. 

Eve, J., in a considered judgment, said that in this case 
there was happily no suggestion of unfitness on either side, 
and in those circumstances, according to the well-settled 
practice, the claim of the father must prevail, unless the court 
was judicially satisfied that the welfare of his child required 
that the parental right should be superseded. Even if the 
evidence in the present case were stronger than it was, he 
would be slow to hold that a parent so circumstanced and 
acting as the father had done, ever contemplated any surrender 
of his parental rights. He was not now precluded from 
asserting those rights, and however disappointing it might 
be to Mr. and Mrs. J. to learn that they were required to 
part with the child they bad come to regard as therr own, 
they could not successfully assert a claim to retain her founded 
on anything which took place in 1919 and 1922. It was 
said that the child would be greatiy distressed at parting 
from Mr. and Mrs. J., but at her tender age one knew from 
experience how mercifully transient were the effects of partings 
and how soon fresh surroundings effaced the recollection 
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of former days. He was satisfied that the child would be 
as well cared for in the one home as in the other, and as the 
rule laid down for the guidance of the Court in the exercise 
of this responsible jurisdiction did not state that the welfare 
of the infant was to be the sole consideration, but the para- 
mount consideration, it necessarily contemplated the existence 
of other considerations, and amongst those the wishes of 
an unimpeachable parent undoubtedly stood first. It was 
his duty, therefore, to order the delivery up of this child to 
her father within a reasonable time. 

CounsEL: Hawke, K.C., and D. D. Robertson; Wilfr.d 
Hunt ; Gover, K.C., and L. W. Byrne. 

Soticrrors: Sharpe, Pritchard & Co., for D. Roger Evans 
and Jones, Newport; Tiddeman & Marshall. 

[Reported by 8S. E. WILLIaMs, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division 
Cohen v. Sellar. Mc(Cardie, J. 18th March. 


CONTRACT—MARRIAGE—BREACH OF PROMISE—-PROMISE 
BROKEN BY DEFENDANT—ENGAGEMENT RING—PLAIN- 
TIFFS Ricut To Retain Rina. 


Where a man gives a woman an engagement ring in contem- 
plation of a marriage taking place, and then, without a recognised 
legal justification, refuses to carry out his promise of marriage, 
he cannot demand tLe return of the ring 


In an action for damages for breach of promise of marriage, 
the jury found that the man, the defendant, had refused to 
carry out his promise, and they awarded the plaintiff damages. 
The defendant had given the plaintiff a ring, in contemplation 
of the marriage, and the question then arose whether she 
was entitled to keep it after the engagement had been broken 
off. McCardie, J., in a considered judgment held that she 
was so entitled. 

McCarpiz, J.: No express condition accompanied the 
delivery of the ring. It was, however, admittedly given and 
received as an engagement ring in contemplation of marriage. 
It was curious that, after the centuries in which so many 
engagements to marry had been made in hope, but dissolved 
in disillusion, the question now before him had not been long 
ago determined by direct decision. In 1576 gifts, other than 
engagement rings, might be impliedly conditional on marriage : 
Young v. Burrell, 1576, Cary’s Causes in Ch.; 21 Eng. Rep. 
29. In Oldenburgh’s Case, as reported in 2 Freeman’s K.B. 
Rep. 213, it was suggested that a gift presented solely in 
contemplation of marriage was to be deemed subject to the 
broad and over-riding condition that, should marriage not 
take place, whether through the refusal of the man or not, his 
gift was to be returned. It would be well, however, to refer 
to the iaw of promise ot marriage as it stood in former days. 
Bowen, L.J.,, in Finlay v. Chirney, 1880, 20 Q.B.D. 494, at 
pp. 504-505, said that before the Reformation no action for 
breach of promise could be maintained, for marriage was a 
matter of spiritual jurisdiction, and that it was not until the 
seventeenth century that breach of promise of marriage was 
considered by the temporal courts. 

Until Lord Hardwicke’s Act was passed in 1753, the Church 
had power to order specific performance of a promise to marry. 
The general state of this branch of the law is set out in 
“ Halsbury’s Laws of England,” Vol.16. At p.16it says: “It 
is no defence to an action for breach of promise that previously 
to the promise the plaintiff, without the defendant being aware 
of it, had been insane and confined in a lunatic asylum”: 
and, again, “‘ No disease or infirmity, short of absolute in- 
capacity on the part of the defendant, will avail him or her, 
even if it is proved that the performance of conjugal duties 
would endanger his or her life. The law of breach of promise 
grew at a period when the principles of eugenics were scarcely 
known and when the lamps of sociological science had not 
been lit.” 





Shearman, J., in Jacobs v. Davis, 1917, 2 Q.B. 532, dealt 
with the case where the woman broke off the engagement, and 
the man sued for the return of the ring. The judge there 
held that the ring was given upon the implied condition that 
it should be returned if the woman broke off the engagement ; 
that she had broken off the engagement; and that she must 
return the ring. It seemed reasonably clear that Shearman, 
J., impliedly held that if the man had broken the promise, he 
could not get back the ring. 

He (McCardie, J.), held that to be the correct legal view. 
If a woman who had received a ring refused to fulfil the con- 
ditions of the gift, she must return it. So, on the other hand, 
if a man had, without a recognized |e gal justification, refused 
to carry out his promise of marriage, he could not demand the 
return of the engagement ring. This judgment touched 
conditional gifts-only. 

CounseEt: For the plaintiff, Miss C. M. Young; for the 
defendant: S. Lincoln. 

Soricrtors : For the plaintiff, 7. Meyler ; for the defendant, 
S. W. Digby. 


[Reported by CoLIN CLAYTON, Esq., Barrister-at-Law.] 





Reviews. 


An Introduction to the Law of Real Property. By the late 
Henry C. Deane. Third Edition. By W. Lyon BuEase, 
LL.M. London: Sweet & Maxwell, Ltd. 288 pp. 12s. 6d. 
net. 

This work is intended as a preliminary survey of the Law 
of Real Property, and a companion volume to “ Deane and 
Spurling’s Elements of Conveyancing.” Read together, the 
two may well be said to form a complete and adequate intro- 
duction to real property law, but, taken by itself, the present 
volume seems, as indeed the editor admits in his preface, 
somewhat incomplete. It comes asa slight shock, for example, 
to find no reference to “‘ Covenants Running with the Land.” 

The equitable modifications of the law, indeed, are somewhat 
lightly treated, save in the case of mortgages. The policy of 
the segregation of equity (although certainly supported by usage 
and authority) has always seemed to the reviewer somewhat 
to be deplored. In order to give a student anything in the 
nature of a clear understanding of the development of our 
law of property it would seem necessary to include a good deal 
which usually only figures in the pages of an equity text-book ; 
a good deal of confusion of thought has been bred by this 
rigorous separation. We are inclined to doubt whether a 
student would be capable of truly appreciating the nature of 
an equitable interest in land from the « hapter on the “ Statute 
of Uses.’ This criticism may appear harsh in connexion with 
a work of this size, but the modern complexity of our property 
law tends to make brevity and lucidity well-nigh incompatible. 
Surely such a case as Walsh v. Lonsdale needs something more 
than a mere footnd‘e reference ? 

In the field of pure property law, the book is clear and 
comprehensive, though somewhat condensed; the table of 
cases is agreeably large, and the chapter on “ Estates for 
Years’ contains an almost surprising quantity of valuable 
information in its closely packed forty-six pages. The work 
professes to include “so much of the history as is necessary 
to be known by students,” and, while it is reduced to a 
minimum, it is doubtful whether it would always wholly 
commend itself to a legal historian. An example may be 
cited in the statement on p. 21 of the reasons for the passing 
of the Statute of Uses. 

Thé editor has certainly been under a great difficulty in 
adapting an old book to the needs of students coming fresh 
to the troubles of the present system of property, but, with 
the above reservations, it can truly be said that he has handled 
his task with courage and success. The faults are rather those 
of his material than of his workmanship; putting new wine 
into old bottles is no easy job. J. W.v. D. 
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The A.B.C. Guide to tLe Practice of The Supreme Court, 1926. 
Twenty-first Edition. F. R. P. Srrincer, to which is 
added The Practice of The Crown Office, by W. E. Davis 
and D. Botanp. Sweet & Maxwell, Limited and Stevens 
and Sons, Limited, ( hancery lane. Is, 
The popularity of this compact and useful work is emphasized 

by the fact that it has attained its m ijority. It is divided into 

two parts (i) containing a fund of information as to “ General 
and (ii) matters connected with Crown 

It should prove invaluable to the busy prac titioner. 


H. 


net, 


Prac tice,” 
Practice. 


Books Received. 

Key & Elpl instone’s Compe naium of Precedents in Con- 
veyancing. Twelfth Edition. Vol. I, Part I. Freprrick T. 
Maw, B.A., LL.B., and Howarp W. Rensuaw, B.A., LL.B., 
assisted by A. J. Spencer, M.A., W. F. Wesster, M.A., 
and Witrerip Gutcu, M.A., Barristers-at-Law. Agreements 
to Deeds. Formal parts. 1926,730 pp. Two vols., in four 
parts. Sweet & Maxwell Limited, Chancery-lane. £5 15s. 6d 
net. 


Hints on Advocacy. of cases, Civil and Criminal, 


Conduct 


Office | 


| 





classes of Witnesses, and Suggestions for Cross-examining 


them, etc., by the late Ricnarp Harris, K.C. Sixteenth 
Edition, with an Introduction by His Honour Judge Parry. 
1926, 348 pp. Stevens & Sons, Limited, Chancery-lane. 
10s. net. 

Modern Investigation of Title being a Supplement to “ Investiga- 
tion of Title.” Yourth Edition. 
Acts, 1922-25. With Precedents of Requisitions. THorotp 
Gossett, B.A., LL.M. 252 pp. Stevens & Sons, Limited, 
Chancery-lane. 10s, net. 

Rates and Rating. Embodying the Rating and Valua:ion 
Act, 1925. The Law and Practice of Rating for the Rating 
Official and the Ratepayer. ALsert Crew, Barrister at 
Law, assisted by W. T. Cresswett, Barrister-at-Law, and 
Artuur Huwninas, F.S.I., Rating Surveyor, Metropolitan 
Borough of Hackney. Third Edition, rewritten. 434 pp., 
with Index. Sir Isaac Pitman & Sons, Limited, Parker- 


street, Kingsway, W.C.2, Bath, Melbourne, Toronto and 
New York. 10s. 6d. net. 

The Death Duties. Anoutline for Accountants. RAyMmonp W. 
NeepuamM, Barrister-at-Law. Gee & Co. (Publishers), 
Limited, 6 Kirby-street, E.C.1. 141 pp. with Index. 


10s, 6d. net. 

The Chief Sources of Engtish Legal History. By Percy H. 
Wiyvietp, LL.D., Fellow and Lecturer of St. John’s 
College, Cambridge, Barrister-at-Law. Based on a Course 
of Lectures delivered by him in the Law School of Harvard 
University between February and June 1923. Harvard 

Humphrey Milford, Oxford University 


University Press : 
374 pp., with 


Press, Amen House, Warwick-square, E.C.1. 
Index. 20s. net. 

The Annual Re port of The Incorporated Society of Auctioneers 
and Landed Prope rly Agerts, 1925-26. Capt. John Stevenson 
26a, Finsbury-square, E.C.2. 

Regulations and Orders relating to Coal Mines under The Coal 
Mines Act, 191). Edition (including Orders up to 
Slat December. 19 H.M. Stationerv Office. 1926. 
Is. net. 

The Problem of the Intoxicated Motor Driver. Donington 
House, Norfolk-street, Strand, W.C.2. Twopence net. 


1925 
ay 


GREEK LAW AGAINST SHORT SKIRTS. 
GIRL SENT TO PRISON. 

The first prosecution under the new decree prohibiting the 
wearing of skirts more than 35 centimetres (14 inches) from 
the ground, took place at Athens on Monday last. A girl of 
twenty was arrested by a police officer in the principal street 
and taken to the police court, where she was found “ Guilty ”’ 
and sentenced to twenty-four hours’ imprisonment, The 


sentence was received with derision in a crowded court. 


Embodying the Property | 


Obituary. 
Mr. JOHN FERGUSON, F-.S,A. (Scot.). 

Well known in his native Shire of Berwick and on the 
sorders, the death has occurred of Mr. John Ferguson, solicitor, 
Duns—where he had practised for over forty years—at the age 
of seventy-five. He was an hon. Sheriff-Substitute for the 
County and for many years Procurator-Fiscal Depute. As a 
man, Mr. Ferguson was held in high esteem by those who 
knew him, not only for his intellectual gifts, but also for his 
upright character, His tastes were many and varied. He 
was a lover of art and letters, a keen student of nature, and 
an expert botanist. A saxifrage of his own rearing bears his 
name, but it is perhaps by his contributions to the Ecclesiology 
of the Scottish Border that he will be best remembered. 
Joining the Berwickshire Naturalists’ Club in 1876 it was to 
that Society’s proceedings that he contributed much of his 
best work. This was always marked by great accuracy and 
beauty of literary form. His “ Pre-Reformation Churches of 
Berwickshire ’’ appeared in 1890 and remains the authoritative 
work on that subject. In addition, he published in the same 
proceedings valuable papers on the four great Border Abbeys. 
Mr. Ferguson was the discoverer of the missing orders of the 
cloister doorway at Dryburgh, and through his instru- 
mentality they were restored to the Abbey, where they 
now complete that fine doorway. By his researches among 
papal documents he was enabled to solve the long vexed 
problem as to the original plan of Kelso Abbey. 


Sir D. W. EVANS. 

Death has removed from the Principality of Wales one of 
its most able and popular sons, namely Sir David William 
Evans, solicitor, Cardiff. 

Born at Dowlais in 1866, he was a son of the late Mr. Thomas 
Evans, a merchant, who was well known as a musician of the 
“old school.” Educated at Llandovery College, where he 
became justly popular not only for his prowess in the football 
field, but for his many good qualities, he proceeded thence 
to Jesus College, Oxford, and soon established himself in the 
game of rugger, and gained his rugger blue for the years 1887 
to 1889. He was admitted as a solicitor in 1893 immediately 
after which he joined the late Mr. George David (a former 
Official Receiver), the firm then being known as “ George 
David and Evans.” He continued for some time to play for 
the Cardiff fifteen and beirlg selected to represent his native 
country, played for Wales in the international matches of 
1889, 1890 and 1891. His greatest work was perhaps in his 
capacity as Hon. Secretary and latterly as Director and 
Legal Adviser of the King Edward VII Welsh National 
Memorial Association for the prevention and treatment of 
tuberculosis. It will always stand to the credit of the 
Principality that the National Conference held at Shrewsbury 
in 1911 decided that the best form which a memorial to the 
late King Edward could take would be an efficient institution 
for the purpose of stamping out this scourge. Sir David 
became one of the Hon. Secretaries of the organisation, which 
curiously enough has no parallel in any other country. He 
successfully piloted through the application for the Royal 
Charter which was granted in 1912, and a year later, following 
the rapid growth of the organisation, coupled with the com- 
plications introduced by the National Insurance Act, he was 
on the 24th February, 1913, appointed general director. 
From that day it is notorious that the Welsh National Memorial 
Association has carried on the fight against consumption with 
a vigour and wholeheartedness which has won the admiration 
of all countries and have attracted the special attention of 
many. 

When His Majesty, accompanied by the Queen and Princess 
Mary, visited Wales in 1920 to open the North Wales 
Sanatorium at Denbigh, and the South Wales Sanatorium near 
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Talgarth, they had ample opportunity of seeing what a great | 


work was being done and how admirable was the organization 
of the whole scheme. 

Sir David Evans’ name appeared amongst those of the new 
Knights in the Birthday Honours List of last year, and with 
one accord Wales recognised how thoroughly well he had 


deserved the honour. He was a prominent Freemason, and | 


only a year ago was appointed Deputy-Provincial Grand Master 
for the Eastern Division of South Wales—one of the highest 
and most prized offices in the order. He had previously been 
Worshipful Master of several Craft Lodges, and held the office 
of Sojourner of the Supreme Grand Chapter of Royal Arch- 
masons, Junior Grand Deacon of England, and Principal of 
the local Royal Arch Chapter. He was for many years a 
member of the Executive of the National Eisteddfod Associa- 
tion, was a member of the Board of Medicine of the Council of 
the University College of South Wales and Monmouthshire, 
a member of the Consultative Council of the Ministry of Health 
in Wales, and had also a seat on the Board of Management and 
Council of the Cardiff Royal Infirmary. 

Sir David had been suffering from a heart affection for some 
time, and four months ago was compelled to absent himself 
from office. Just before Christmas he entered a nursing 
home and proceeded to the South of France in the New Year, 
returning towards the latter part of February. He was, 
however, compelled to take to his bed immediately afterwards, 
and passed away in the early hours of Wednesday, the 17th 
instant. 

Sir David Evans—who was a member of the Law Society 
leaves a widow, two sons, namely, Mr. Carey Evans, barrister- 
at-law of the South Wales Circuit, and Lieutenant D. C. 
Romney Evans, R.N. (retired), and two daughters. 


Mr. J. F. GUILLAUME. 

On Saturday the 13th inst., at his residence 8, Irving Road, 
West. Southbourne, Mr. John Frederick Guillaume, solicitor, 
Bournemouth, died after only three days’ illness at the com- 
paratively early age of forty. Born at West Norwood in 1885, 
Mr. Guillaume was educated at Dulwich College, articled to 
his father, the late Mr. Thomas Guillaume, and admitted a 
solicitor in 1907, proceeding to Bournemouth a year later. 
He was the second of three brothers constituting the well- 
known firm of Guillaume & Sons, Yelverton-road, Bourne- 
mouth, 1 Salisbury-square, E.C.4, and Weybridge, who suc 
ceeded their Grandfather, Fatherand Unclein the Firm. He 
was a keen golfer, being a member of both the Meyrick and 
Queen’s Park and Highcliffe Castle Golf Clubs, was vice- 
chairman of the Council and of the Entertainments 
Committee of the Bournemouth Caledonian Society, was a 
well-known member of the Staldhelm’s Lodge of Free- 
masons, and a member of The Law Society and of the 
Incorporated Law Society of Bournemouth. An able 
advocate, specializing also in Litigious and Company Work, 
as well as Family and Trust matters, his death is a distinct 
loss to tha Legal profession. He leaves a widow, and one 
daughter aged fifteen. 


Mr. A. C. LAWRENCE. 

We regret to announce the death on Saturday, the 13th inst., 
of The Hon. Alfred Clive Lawrence, King’s Proctor and 
Solicitor to the Treasury, whilst on a visit to his aunt at 
Cheltenham. He arrived there for the National Hunt Meeting 
on the preceding Monday, but was taken ill on the following 
day, and never recovered. 

Born in 1876, Alfred Clive Lawrence was the eldest son of 
Sir Alfred Tristram Lawrence, who was raised to the peerage 
as the first Baron Trevithin on his appointment in 1921 as 
Lord Chief Justice of England. From Haileybury, Mr. A. C. 
Lawrence went up to Trinity Hall, Cambridge, his father’s old 
college, and while there was Captain of the University Golf 


Club. 


! 





He was called to the Bar by the Inner Temple in 1902, 
going the South Wales circuit, and was appointed a Revising 
Barrister in 1914. 

He served as Director of the Intelligence Branch 
of the Procurator-General’s Department during the war, 
became Junior Counsel and Solicitor to the Ministry of 
Labour in 1919, and in 1923 succeeded Sir John Mellor 
as Treasury Solicitor and H.M. Procurator-General. Like 
his father, he was a great lover of sport, particularly 
shooting, fishing and golf, and was a member of the Garrick, 
Flyfisher’s and other clubs. He leaves a widow and one 
child, a daughter, born last year. 


Mr. ARTHUR HOLMES. 


Mr. Arthur Holmes, solicitor, of the firm of Holmes & Flint, 
Bexley-square, Salford, died at his residence at Altrincham 
recently, having been in indifferent health for some time 
following a serious operation in the latter part of 1924. 
Mr. Holmes—who was admitted in 1880—became Assistant 
Solicitor in the office of Mr. L. C. Evans, Town Clerk of 
Salford, in 1883, being promoted to the office of Deputy 
Town Clerk five years later, a position he resigned in 1896 on 
being selected by the Council to succeed the late Mr. Frederick 
Price as Borough Coroner. 

In May, 1910, Mr. Holmes was appointed Clerk of the Peace 
for the County Borough of Salford, and for many years he also 
held the position of Clerk to the Manchester Port Sanitary 
Authority. 


SIR 


— 
4 


J. SOARES. 

Sir Ernest Jose Soares died in London on the 15th inst., at 
the age of sixty-two. He was educated at St. John’s College, 
Cambridge, and had taken the LL.D. degree. Sir Ernest was 
admitted in 1888 and became a partner in the firm of Messrs. 
Allen, Prestage, Soares & Whitfield, of Manchester. He was 
interested in politics, represented the Barnstaple Division of 
Devonshire in the Liberal interest from 1900 to 1911, and in 
1906 acted as Parliamentary Secretary to the Home Secretary 
(then the present Lord Gladstone). In 1908 he was appointed 
a Charity Commissioner for England and Wales; in 1910 
became a Junior Lord of the Treasury ; and was appointed 
Assistant Comptroller of the Reduction of the National Debt 
and Life Annuity Office in the following year. Receiving the 
honour of Knighthood in 1911, he retired in 1916. Sir Ernest 
was a man of undoubted ability, of great-legal knowledge, and 
had a wide and varied experience. He married, in 1893, Kate 
Carolyn, daughter of Mr. Samuel Lord, and had one daughter. 








Law of Property (Amendment) Bill. 


The following is the text of the Bill which was recently 
introduced in the House of Lords by the Lord Chancellor : 


Conveyances of Legal Estates subject to certain interests. 
1.—(1) Nothing in the Settled Land Act, 1925, shall 
prevent a person in whom a legal estate in land is vested in 
possession, either absolutely and beneficially, or upon trust 
for sale, subject to any prior interest, from conveying or 
creating a legal estate subject to such prior interest as if 
the land had not been settled land. 
(2) In any of the following cases, namely 
(a) where a legal estate has been conveyed or created 
under subsection one of this section, or under section sixteen 
of the Settled Land Act, 1925, subject to any prior interest, 
or 
(b) where before the first day of January, nineteen hundred 
and twenty-six, land has been conveyed to a purchaser for 
money or money’s worth subject to any prior interest 
whether or not on the purchase the land was expressed 
to be exonerated from, or the granter agreed to indemnify 
the purchaser against, such prior interest, 
the estate owner for the time being of the land subject to 
such prior interest may, notwithstanding any provision 
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contained in the Settled Land Act, 1925, but without prejudice 
to any power whereby such prior interest is capable of being 
overreached, convey or create a legal estate subject to such 
prior interest as if the instrument creating the prior interest 
was not an instrument or one of the instruments constituting 
a settlement of the land. 

(3) In this section “ interest’’ means an estate, interest, 
charge or power of charging subsisting, or capable of arising 
or of being exercised, under a settlement, and, where a prior 
interest arises under the exercise of a power, “ instrument ”’ 
includes both the instrument conferring the power and the 
instrument exercising it. 

Amendment of 15 Geo. 5, c. 20, 8. 140, in its application to 
agricultural holdings. 

2. Section one hundred and forty of the Law of Property 
Act, 1925 (which relates to the apportionment of conditions 
on severance), shall have effect as if at the end of subsection (2) 
thereof the following proviso were inserted : 

** Provided that where the land demised is an agricultural 
holding within the meaning of the Agricultural Holdings 
Act, 1923, the tenant on whom notice to quit is served by 
the person entitled to a severed part of the reversion may, 
if he is a tenant from year to year, at any time within 
twenty-eight days of the service of such notice to quit, 
serve on the persons severally entitled to the severed parts 
of the reversion a notice in writing to the effect that he 
accepts the notice to quit as a notice to quit the entire 
holding to take effect at the expiration of the then current 
year of tenancy; and the notice to quit shall have effect 
accordingly.” 

Meaning of “ trust corporation.”’ 

3.—(1) For the purposes of the Law of Property Act, 1925, 
the Settled Land Act, 1925, the Trustee Act, 1925, the Adminis- 
tration of Estates Act, 1925, and the Supreme Court of 
Judicature (Consolidation) Act, 1925, the expression ‘* Trust 
Corporation ’’ includes the Treasury Solicitor, the Official 
Solicitor, and any person holding any other official position 
prescribed by the Lord Chancellor, and in relation to charitable, 
ecclesiastical and public trusts, also includes any local or 
public authority so prescribed, and any other corporation 
constituted under the laws of the United Kingdom or any 
part thereof which satisfies the Lord Chancellor that it under- 
takes the administration of any such trusts without remunera- 
tion, or that by its constitution it is required to apply the 
whole of its income for charitable, ecclesiastical or public 
purposes, and is prohibited from distributing, directly or 
indirectly, any part thereof by way of profits amongst any 
of its members, and is authorised by him to act in relation to 
such trusts as a trust corporation. 

(2) For the purposes of this provision the expression 
“Treasury Solicitor’? means the solicitor for the affairs 
of His Majesty’s Treasury, and includes the solicitor for 
the affairs of the Duchy of Lancaster. 

Date of effective registration and priority notices. 

4. (1) Any person intending to make an application for 
the registration of any contemplated charge, instrument, 
or other matter in pursuance of the Land Charges Act, 1925, 
or any rule made thereunder, may give a priority notice in the 
prescribed form at least two days before the registration is 
to take effect, and where such a notice is given 

(a) the notice shall be entered in the register to which 
the intended application when made will relate ; 

(b) if the application is presented within fourteen days 
thereafter and refers in the prescribed manner to the notice, 
the registration shall take effect as from the date on which 
the charge, instrument or matter was created, entered into, 
made or arose, and a purchaser shall be affected thereby 
as if the registration had been effected on that date. 

(2) Unless a priority notice is given as aforesaid, registration 
in any register kept under the said Act, or any rule made 
thereunder shall not take effect until after the expiration of 
two days after the application has been accepted. 

(3) In reckoning the number of days under this section, 
Sundays and other days when the registry is not open to the 
public shall be excluded. 

(4) Rules may be made under the said Act 

(a) for determining the date on which applications and 
notices shall be treated for the purposes of the section as 
having been made or given ; 

(b) for determining the priority of applications when 
novices to make such applications were given on the same 
day ; 

(c) for varying the number of days fixed by this section ; 

(d) for adapting the provisions of this section to local 
land charges. 





(5) Where rules are made varying the number of days fixed 
by this section, this section shall have effect as if the number 
so varied were substituted for the number specified in this 
section. 

Priority of charges for securing further advances. 

5. The following sub-section shell be inserted at the end 

of section thirty of the Land Registration Act, 1925, namely :— 
‘*(3) Where the proprietor of a charge is under an 
obligation, noted on the register, to make a further advance, 

a subsequent registered charge shall take effect subject to 

any further advance made pursuant to the obligation.” 


Minor amendments. 


6. The amendments specified in the second column of 
the Schedule to this Act, being amendments of a minor 
nature, shall be made in the enactments, mentioned in the 
first column of that Schedule. 

Short title, construction and commencement. 

7. (1) This Act may be cited as the Law of Property 
(Amendment) Act, 1926, and so far as it amends any Act 
shall be construed as one with that Act. 

(2) The provisions of this Act except sections four and five 
shall be deemed to have come into operation on the first day 
of January, nineteen hundred and twenty-six. 

SCHEDULE. 
MINoR AMENDMENTS. 


Enactments to be 


amended. Amendments. 
Settled Land Act, 
1925. 

S. 13 - - For the words “ without notice of any 
‘settlement ” there shall be sub- 
stituted the words “‘ without notice 
‘ of such tenant for life or statutory 
‘owner having become so entitled 
‘* as aforesaid.”’ 

S. 39 - In paragraph (i) of subsection (4), for 


the words ‘‘ a condition of re-entry 
‘‘on the rent not being paid within 
‘*a time therein specified not exceed- 
‘‘ing thirty days,’’ there shall be 
substituted the words “ the statutory 
“powers and remedies for the 
‘** recovery of the rent shall apply.’ 
S. 105 - - The words “ if and when such remain- 
““derman or reversioner would, if 
“the tenant for life were dead, be or 
‘have the powers of a tenant for life 
‘under this Act”? shall be omitted. 


Schedule II. - At the end of paragraph 1 (6), there 
shall be inserted the words “ This 
, 
‘‘sub-paragraph shall not apply to 
‘any legal estate or interest vested 
‘‘in a mortgagee or other purchaser 
“for money or money’s worth.” 


a. 7 - - At the end of subsection (1) there shall 
be inserted the words ‘‘ and a fee 
‘simple subject to a legal or equit- 
“able right of entry or re-entry is 
“for the purposes of this Act a fee 
** simple absolute.”’ 


S. 26 - - For subsection (3) the following sub- 
section shall be substituted :— 

** (3) Trustees for sale shall so far 
as practicable consult the persons of 
full age for the time being beneficially 
interested in possession in the rents 
and profits of the land until sale, 
and shall, so far as consistent with 
the general interest of the trust, give 
effect to the wishes of such persons, 
or, in the case of dispute, of the 
majority (according to the value of 
their combined interests) of such 
yo but a purchaser shall not 

» concerned to see that the pro- 
visions of this subsection have been 
complied with.” 

8S. 27 - - For subsection (2) the following sub- 
section shall be substituted :— 

** (2) Notwithstanding anything to 
the contrary in the instrument (if 
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Enactments to be 


amended. 





Law of 


Schedule I, 


Part II. 


Schedule I., 


Part IV. 


Trustee Act, 1925. 


8S. 14 


S. 25 


Amendments. 


Property 
Act, 1925. 


any) creating a trust for sale of land 
or in the settlement of the net pro- 
ceeds, the proceeds of sale or other 
capital money shall not be paid to 
or applied by the direction of fewer 
than two persons as trustees for sale, 
except where the trustee is a trust 
corporation, but this subsection does 
not affect the right of a sole personal 
representative as such to give valid 
receipts for, or direct the application 
of, proceeds of sale or other capital 
money, nor, except where capital 
money arises on the transaction, 
render it necessary to have more 
than one trustee.” 


- At the end of subsection (6), there shall 
be inserted the words ‘ In this sub- 
‘section references to an apportion- 
*“ment include an peeved appor- 
* tionment made without the consent 
** of the lessor.”’ 


In paragraph 3 after the words ** herein- 
after provided ”’ the following pro- 
viso shall be inserted :— 

“* The divesting of a legal estate by 
virtue of this paragraph shall not 
where the person from whom the 
estate is so divested was a trustee 
operate to prevent the legal estate 
being conveyed, or a legal estate 
being created, by him in favour of 
a purchaser for money or money’s 
worth, if the purchaser has no 
notice of the trust and if the docu- 
ments of title relating to the estate 
divested are produced by the trustee 
or by persons deriving title under 
him.” 

For paragraph 7 (a) there shall be 
substituted the following : . 

** (a) to vest in a mortgagee of a 
term of years <bsolute, or any 
person deriving title under him, any 
nominal leasehold reversion which 
is held in trust for him subject ‘or 
not to redemption.” 


At the end of paragraph 1 (10) there 
shall be inserted the words ** within 
‘*eighteen months from the com- 
* mencement of this Act.” 

In paragraph 1 (11), for the words 
** more than one half ’’ there shall be 
substituted the words * one half or 
‘** upwards.” 


- In paragraph (a) of subsection (2), the 


words “disposition on” shall be 
omitted. 

In subsection (4), after the words 
** execution thereof,’ there shall be 
inserted the words “or where not 
* executed within the United King- 
“dom within ten days after its 
‘receipt in the United Kingdom.” 

In subsection (1) for the words ‘‘ which 
** may have accrued or been claimed” 
there shall be substituted the words 
‘* which may have accrued and been 
** claimed.” 


Universities and Col- 


lege Estates 


1925. 
8.3 


Act , 


. 

In paragraph (i) of subsection (4), for 

the words ‘a condition of re-entry 
‘**on the rent not being paid within 
‘‘a time therein specified, not 
‘ exceeding thirty days,” there shall 
be substituted the words “the 
“statutory powers and remedies 
** for the recovery of the rent shall 
“‘ apply.”’ 


Legal News. 


Appointments. 
RECEIVERS IN BANKRUPTCY. 

The Board of Trade have appointed Mr. ArtHuR HAROLD 
WarD, Official Receiver in Bankruptcy for the Canterbury 
district, to be Inspector of Official Receivers in the Depart- 
ment of the Inspector-General in Bankruptcy, London, to 
succeed Dr. E. E. Deane, who is retiring on the 31st inst. ; 
Mr. JOHN LANGMAN POLAND, at present Official Receiver at 
Cambridge, to be Official Receiver at Canterbury; and 
Mr. Cyrit JOHN PyYKE to succeed Mr. Poland as Official 
Receiver at Cambridge. 


NEW LONDON MAGISTRATE. 


The King, on the recommendation of the Home Secretary, 
has appointed Mr. JOHN Brown SANpDBACH, K.C., to be a 
Metropolitan Police Magistrate in the place of Mr. H. W. W. 
Wilberforce, who resigned on appointment as Deputy-Chair- 
man of the London Sessions. Mr. Sandbach was called to 
the Bar by the Inner Temple in June, 1902, and joined the 
Northern Circuit. He practised for many years in Manchester. 


Mr. C. R. W. HAEDICKE, assistant solicitor, in the office of 
Mr. H. A. Pritchard, Town Clerk of Leicester has been 
appointed Clerk and Solicitor to the Northfleet Urban District 
Council. Mr. Haedicke, who was admitted in 1914, prior to 
his appointment under the Leicester Corporation was for some 
years Assistant Solicitor to the London County Council, 
which he resigned on being appointed to a similar position in 
the office of Mr. E. B. Sharpley, O.B.E., the Town Clerk of 
Stoke-on-Trent. 


Mr. C. E. Brapsury, Assist xnt Solicitor, in the office of 
Mr. F. C. Crowte, Solicitor and Clerk to the Shropshire County 
Council, has been appointed Deputy Town Clerk of St. 
Helens. Mr. Bradbury was admitted in 1924, and served his 
articles with Mr. W. H. Andrew, the Town Clerk of St. Helens, 
before taking up his appointment at the County Offices at 
Shrewsbury. 

Mr. HueH EpWaArRD Roserts, Solicitor, Louth, has been 
appointed Town Clerk of that Town in succession to Mr. 
Herbert Sharpley, who has resigned. Mr. Roberts was 
admitted in 1907, and is a member of the firm of Messrs. 
Falkner, Son & Roberts, of 34 Eastgate. He also holds the 
position of Clerk to the Borough Justices. 


Mr. Joun Brock ALuon, B.A. (Lond.), Solicitor, Deputy 
Town Clerk of Middlesbrough, formerly Deputy Town Clerk 
of Exeter, and assistant solicitor at South Shields, was, on 
Tuesday last, appointed Town Clerk of the County Borough 
of Dudley in succession to Mr. GEOFFREY KNOWLES, solicitor, 
who has been appointed Deputy Town Clerk of Bristol. 
Mr. Allon was admitted in 1913, 

The Home Secretary has arranged to transfer Mr. T. W. Fry, 
O.B.E., Barrister-at-Law, the Metropolitan police magistrate 
who at present sits at Tower Bridge Police Court, to Bow-street 
Police Court, to take the place of Mr. H. W. WILBERFORCE, 
recently appointed to be deputy-chairman of the London 
Sessions. Mr. Fry, who was born in 1868, is the second son 
of Sir Theodore Fry. He was called to the Bar by the 
Inner Temple in 1893, appointed Stipendiary of Middles- 
brough in 1908, and in May, 1920, came to London as a 
Metropolitan police magistrate, sitting first at Greenwich and 
Woolwich, proceeding to Tower Bridge about three years 
later. 


Wills and Bequests. 


Alderman Asher Prior, solicitor, of Havergal House, 
Victoria-road, Colchester, a former Mayor of Colchester, who 
died on 8th January, aged seventy-five, left estate of the gross 
value of £12,386. He left: To his son, Asher Carlyle Vincent 
Prior, the bullet which passed through the breast of his 
(testator’s) grandfather Jesse Jones (formerly Captain and 
Adjutant of the East Essex Militia) at Waterloo, and was 
found in his clothing on his wound being dressed, and the 
Peninsular Medal and Barossa Clasp and the Waterloo Medal 
presented to his said grandfather. 

Mr. George Frederick Sparrow Brown, solicitor (seventy-two), 
of Perdiswell Grange, Worcester, left estate of the gross value 
of £5,871. 

Mr. John George Marshall (seventy-three), solicitor of 
Claremont-terrace, Sunderland, left estate of the gross value 
of £10,648, 
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RARE LAW BOOKS. 

One of Ju ti Sh wllow bo ks of referene 
edition of that ‘‘ Justice of the Ps . firs 
de Worde in 1515, the’ seventh vear of th reign of Henry VITI. 
Like to the first issues of The Pilgrim’s Progress,”’ this 
earliest edition was soon thumbed out of existen: 
copy which appeared in the Britwell saleon Tuesday, and caused 

Dr. Abraham Rosenbach to give £1.450 for it, is held to be 
the only one known. If so, it is the survivor which fetched 
£13 in the Willett sale. The copy was bound along with such 
rarities in legal lore as the Carta Feodi,’’ 1515; “ The Court 
Baron,”’ 1530; ‘* Modus Tenendi unum Hundredum,’’ 1530: 
and “‘ Returna Brevium,’’ 1519, a copy of which is in the 

tylands library at Manchester. R. Pynson’s later edition of 
this “‘ Justice,’’ with the “ Carta Feodi,’’ and “‘ Court Baron.’’ 
will also go to America at £1,150. There is another copy in 
the Stonyhurst library, yet it seems a pity that some English 
barrister with a prize income did not enter the lists against 
Dr. Rosenbach. We know that it would have been an uphill 
fight. becaus of the tot sl vest rday, ECS.815. the doughty 

American was responsible for £7,045. 

As for Sir Thomas Littleton’s “ Tenores Novelli.’”’ R. Pv nson, 
1496, parallel copies are only in the Pierpont Morgan and 
Harvard libraries, although an earlier issue, 1481, is in the 
British Museum. This early work is held to be the basis on 
which the superstructure of the law of real property in this 
country is built, and with it were the Natura Brevium,”’ 
1494, and ‘* Novae Narrationes,’’ 1500, copies of which are at 
Cambridge. Dr. Rosenbach gave £1,020 for this trophy, and 
£140 for the same authority’s ‘“‘ Tenores,’’ 1499. Sir Thomas 
Littleton is supposed to have written these lucid works for 
the edification of his son Richard. Before he became Justice 
of the Common Pleas he was Recorder of Coventry, and as 
such presented Henry VI on his visit to that city in 1450 with 
a tun of wine and twenty fat oxen. A woodcut in the 
” Tenores - shows a king with three men le arned in the law 
standing on either side. 

One of our early English grammarians was William Lily, 
and his “ Brevissima Institutio’’ in the British Museum 
contains the letter and directions for teaching in Ipswich 
School by no less a& person than Cardinal W olsey . On Tuesday 
a@ 1544 “ Introduction of the Eyght Partes of Speche.’’ with 
the “ Institutio Compendiaria,’’ 1543, and two other vgram- 
matical treatises, all apparently unique, brought £820 
(Rosenbach). Lily should be piously remembered as the first 
high master of St. Paul’s School, and was appointed by Dean 
Colet in 1512. Shakespeare used his grammars when he was a 
boy, and in ‘‘ Love’s Labour’s Lost’? quotes one of the well- 
known sentences, “ 


would be a later 
t printed by Wyvnkvyn 


Vir 8 rpit qui pauca loquitur.”’ 


THE APPEAL OF Mr. J. B. S. HALDANE. 

The Vice-Chancellor of Cambridge University (Dr. A. C. 
Seward, Master of Downing Coll ) gives notice that he has 
received the following deci ion of the Juda Ss dele gate who 
heard the appeal of Mr. J. B. S. Haldane on 17th March at 
the Royal Courts of Justice : 

“The majority of the Court is of opinion that, in view of all 
the circumstances of this particular case, which have been 
more fully before us than they were before the Vice-Chancellor 
and the Sex Viri, the appeal should be allowed, but this 
decision is not to be taken as any expression of opinion that 
adultery may not be gross immorality within the meaning 
of the statute.” 


DEATH REGISTRATION BILL: 

Mr. J. A. Tinne’s Bill to amend the law relating to certifica- 
tion of deaths and the di posal of the dead came before a 
Standing Committee of the House of Commons on Tuesday 
last. The object of the Bill is to render more complete the 
safeguards afforded by the law of registration in relation to the 
disposal of the dead, so to eliminate as far as possible any 
element of risk or opportunity for the concealment of crime. 
Provis ion is made in the mea ure for en ibling lo« l tuthorit ies 
to arrange for the medical inspection in certain instances of 
the bodies of decea ed persons, and stillbirths are required 
to be registered as a measure of additional safeguard for the 
protection of infant life. 

Clause 1. which prohibits the disp. sal of the body of a 
deceased person except on @ registrar ’s certificate or a coroner’s 
order, was agreed to with slight amendments, as also were 
a number of clauses containing consequential provisions. 

Major-General Sir Richard Luce moved an amendment 
providing that if the cause of death is unknown to the medical 
practitioner called upon to certify, or he is of opinion that 
death has arisen from, or been accelerated by, any violence, 
neglect, poison, or other unnatural cause, or has followed as an 


immediate sequence to the administration of an anszsthetic, 


he should not grant any certificate of death but should forth- 

| with re port the circumstances to the coroner. 
object of the amendment was to lay down some definite 
procedure for the guidance of medical practitioners in cases 
of doubt. 

Sir Kingsk y Wood said there was no nec essity for the amend- 
ment, because it was already the common law duty of doctors 
and other persons, in cases of this kind, to give immediate 
notice to the coroner. 


The amendment was withdrawn and the committee 


adjourned. 


THE INDIAN CONSTITUTION. 

\ debate regarding the acceleration of the Constitutional 
Reforms developed somewhat unexpectedly in the Bengal 
Legislative Council on the motion of Mulvi Ekramul Huq 
to refuse the demand for Rs.36,000 (£2,700) for the Head of 
the Executive Council. 

The motion was supported by Sir P. C. Mitter, as well as 
by Dr. Moreno, on behalf of the Anglo-Indians, and Professor 
Mukherjee for the Indian Christians. The mover, following 
the example of Mr. Jinnah, the Independent leader in the 
Delhi Assembly, asked for the immediate appointment of a 
toyal Commission. 

Sir Hugh Stephenson took the line that the matter was one 
coming within the purview of the Government of India, not 
the Government of Bengal, but his personal view was that 
experience had not justified the immediate placing of further 
responsibilities for Parliamentary government in the hands of 
the electorate of India. 


WESTMINSTER TRADITIONS. 
Wuy THE First SPEAKER WAS APPOINTED. 

Mr. Thomas Wilson, Clerk of the Works of the Palace of 
Westminster, and Deputy-Keeper of Westminster Hall, 
gave an address in the Great Hall of Westminster School, 
in aid of King Edward’s Hospital Fund for London, recently, 
on ‘* Westminster: its Palace and Parliament.’’ He said 
the site on which the Abbey and Houses of Parliament now 
stor l was the birthy lace of all our tra litional and historic ul 
origins asa nation. It was sacred before the Norman Councils 
met. The earliest Christian tradition related to the ford at 
Thorney Isle and the hermit of St. Ermin’s who sat by 
the ford to shrive the pilgrims, and whose name still lived in 
modern London through St. Ermin’s Hotel, alongside St. 
James’s Park Station. The name ‘“ Horseferry-road ’’ owed 
its origin to the old ford or ferry and “ Millbank ’’ to th 
old mill which stood by the bank of the river close by. 

The Abbey was always considered as being enclosed within 
the precincts of the Palace, and in official language ever} 
Coronation still took place, not in the Abbey, but in * Ou! 


Pala of Westminst Within the Painted Chamber 
the mectings of the earliest Kings in council took place, and 
this building was the chief link in an unbroken chain with 
prehistoric times. While the Abbey was being built King 
Henry Ill used to watch the operations from the window 
of the Palace, and had an orchard planted in order than when 


finished he might be able to see it through the blossom of the 
apple trees. 

The House of Commons owed its origin to the days when 
the knights and burgesses were sent to the Chapter Hous« 
by Edward I to parley among themselves as their numbers 
increased. As they showed a tendency all to talk at onc 
when reporting the result of their deliberations, a Speaker 
was appointed. The practice of bowing to the Speaker dated 
back to the time when the assembly moved to St. Stephen's 
Chapel. The Speaker’s chair was erected on the site of th 
altar, and the members bowed to the chair as they had been 
in the habit of bowing to the altar. There was a tradition 
that there had always been a clock-tower where Big Ben now 
stood. 

When the Act of Union was passed in 1800, 100 Irish 
members were added to the House of Commons, and it was 
necessary to take down the wainscoting fixed by Wren in 
St. Stephen’s Chapel in order to cut back the wall and to 
for the additional seats required. This 


lve necessary spa ih 


led to the discovery of a series of beautiful paintings dating 
back to the fourteenth century, but no attention was paid 
to their preservation, and they were finally destroyed by 
the great fire of 1834. 

The chair was taken by Mr. T. P. O'Connor, M.P., who 
we understand curtailed his visit to the Riviera in order to 
be present. 





He said the 
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THE MASTER OF THE ROLLS ON MANORIAL 
RECORDS. 

The Master of the Rolls (Lord Hanworth), presiding at the 
annual meeting of the Selden Society, held in the Council 
Room, Lincoln’s Inn Hall, on Monday last, referred to the 
msiderable interest in manorial documents stirred by the 
ovisions of the new Law of Property Act. In that measure 
he charge and superintendence of those records was vested in 
he Master of the Rolls. With the assistance of a committee, 
whieh had been working some nine months at the Record 
Office, they had already secured knowledge of over 6,000 
manorial courts, and they had promised that the documents 
if these courts should be placed in proper custody. That 
would be in the county towns when proper custody was 
available, so that the documents should be easily accessible 
near to the places most closely concerned. He had already 
arranged in some twelve counties for facilities with the 
museums, libraries or archzeological societies who, in the Act, 
were named as persons qualified to receive such documents. 
Not much material had been forthcoming with regard to 
obsolete manors. They had, of course, received a large 
number of documents, and quite recently they were bequeathed 
by the late Lord Curzon the records of Bodiam Castle, but he 
was not sure there might not be more useful material for the 
Selden Society if it were recognized that obsolete manors came 
within the terms of the Act. 

Sir Frederick Pollock, K.C., literary director of the so« iety, 
produced, for inspection and gave details of a new MS. of 
Selden’s “‘ Table Talk,’’ recently discovered and now the 
property of Lincoln’s Inn. It was proposed to publish a new 
edition of ‘‘ Table Talk’’ according to the later discovered 
text. 

The accounts were passed showing a considerable increase 
of funds, including £309 from the United States. There was a 
balance of £2,105 13s. 

Professor W.S. Holdsworth was elected to succeed Professor 
Courtney S. Kenny as vice-president, and the retiring members 
of the council, Sir Matthew Joyce, Sir Arthur Underhill, 
Mr. W. C. Bolland, Mr. R. F. Norton, K.C., and Mr. T. C. 
Williams, were re-elect “dl. Lord Justice Atkin propose d the 
vote of thanks to Professor Courtney Kenny, and Mr. Justice 
Sankey to the officers. 


I 
t 
t 


THE LORD CHANCELLOR ON “ LAWYERS IN PUBLIC 
LIFE.”’ ; 

Viscount Cave (Lord Chancellor) made the lawyer in public 
life the theme of a short and interesting address at a reception 
of past and present students of The Law Society’s School of 
Law, which took place on the 19th inst., in the Hall of the 
Society, Chancery-lane. 

Lord Cave first observed that he had always wanted to see 
in England a School of English law: There were such schools 
on the Continent and, for a time, at Oxford, but there was no 
great and general school of English law in this country at the 
present time, and he hoped to see the time when the deficiency 
would be remedied. Turning to the subject of the lawyer in 
public life, he began with a caution. The very first duty of a 
lawyer was to make himself perfect in his profession. It had 
been said that the law was a good wife but a bad dancing 
partner, or words to that effect. (Laughter.) Therefore 
everybody who aspired to be a lawyer must steep himself in 
the maxims and rules and precedents of the law, and must 
imbibe her temper and spirit and ethical creed, or he would 
never succeed. There was no profession in which knowledge 
and tact were at a higher premium, and there was none in 
which greater trust was re posed by those who came to seek 
their help. 

But when they knew all the law—(laughter}—the question 
would arise whether they could not contribute something also 
to public life and public service. Had a man performed the 
full duty of a man when he had given himself to his vocation 
and attained the perfection of a machine ? He thought not. 
Most men and all women could do something in public life. 
By public life he did not mean polit ics 1\ rely. The polit ician 
might have special qualities and pay special penalties. It 
had been said that providence has bestowed modesty on somy 
people and on others a disposition for public life. (Laughter.) 
It had been said also that a man with a public career has 
little time for his family and his friends, and must devote 
himself to his enemies. (Laughter.) He agreed that there 
were penalties in public life. But there were also compensa- 
tions. It was a good thing to see how the clock of national 
life went round, and to assist in oiling its works and regulating 
its time... To most men it was a deeply interesting thing to 
take a part, however restricted, in forwarding the work of 
their own country. He would point to the case of Abraham 
Lincoln, a lawyer who began life on the bottom rung of the 








fulness of 
time took a great part in the great drama of the ’sixties across 


ladder in the back States of America, and in the 


the Atlantic. What a loss it would have been to the world 
if he had remained merely a successful and prosperous lawyer, 
and had not been compelled by his gifts to give time and 
thought and guidance in the public affairs of his country. 
Apart from politics, they could give service to local govern- 
ment, and the hospitals, and the great societies and clubs—in 
a hundred ways they could assist in increasing the sum of 
human happiness, and in reducing misery. The 
transition from professional to public life was easier to the 
lawyer than to others because of his training in public work, 
which brought a little notoriety and extra practice which must 
be borne. (Laughter.) If the students refused, when their 
professional position was assured, to make some contribution 
to a wider justice, some awkward questions would be asked by 
their grandchildren. Let them remember that the only real 
life was the active life, and that the moments which slipped 
by in idleness were not to be counted as life at all. Work 
well and cleanly done was one of the great sources of real 
happiness, and if they realised that, not only a useful but a 
very happy life was theirs for the taking. (Cheers.) 

\ cordial vote of thanks was given to the Lord Chancellor 
for his address, on the motion of Sir Herbert Gibson (President 
of The Law Society), who congratulated the company upon 
having the sympathy and interest of Lord Cave. To him it 
appeared that there was no profession so full of opportunity 
and interest and solicitor. 
(Cheers.) 

Mr. R. M. Welsford, chairman of the Legal 
Committee, seconded. 

Amongst the guests who accepted invitations to be present 


human 


responsibility as that of the 


Education 


we — 
Members of the Council—Mr. R. M. Welsford, Mr. E. E. 
Bird, Mr. W. W. Gibson, Mr. T. H. Bischoff, Sir Robert Dibdin, 
Mr. G. D. Colclough, Dr. C. Mackintosh, Sir Donald Maclean, 
Mr. Richard Farmer, Mr. G. Rowe, Mr. C. E. Barry, Mr. S. Saw, 
md Mr. C. G. May; former members of the teaching staff, 
including Mr. A. M. Latter, K.C., Mr. C. Robertson Dunlop, 
K.C., Dr. W. G. Hart, and Mr. W. C. Cleveland Stevens ; 
representatives of Oxford, Cambridge, and London Universities 
and the Solicitors’ Company, Mr. J. B. Matthews, K.C., the 
Master Chandler, Mr. Roland Oliver, K.C., Mr. A. M. Langdon, 
K.C., and other members of the teaching staff of the Council 
of Legal Education, Sir Claud Schuster (Permanent Secretary 
to the Lord Chancellor), the Secretary of The Law Society 
(Mr. E. R. Cook), Mr. H. G. Rivington, and Mr. E. J. Stannard. 


DIVORCE IN INDIA. 
AMENDING BILL PASSED. 


passed the Indian 


The Legislative Assembly recently 
s discussion than was 


Divorce Act Amendment Bill with le 
expected. 

The position stands thus: The Indian Divorce Act pur- 
ported to empows r the Courts of British Indiato grant divorce 
decrees in regard to Christians resident in Indias The English 
Divorce Court in the case of Keyes v. Keyes and Gray held that 
this power did not extend to the granting of decrees where 
the parties were not domiciled in India. The British Parlia- 
ment on Ist July, 1921, passe dan Act validating the decrees 
granted under the Indian Act before that date, even if the 
parties were domiciled in the United Kingdom, if the pro- 
ceedings had been begun before the date of the pa sing of 
the Act. Much uncertainty prevailed in the High Courts 
of India in regard to their powers since then, and they are 
still granting decrees which will be valid in British India, 
but will not be recognized by the British Court 

The amending Bill passed to-day restricts the 
the British Indian Courts to cases conc« rning parties domiciled 
in India, and the Imperial Government has undertaken to 
invite the British Parliament to pa a complementary 
measure giving certain powers to the High Courts in India 
to grant divorces to people domiciled in Great Britain. The 
terms of this measure have not yet been finally settled. 

T'wo classes of cases remain unsettled by this legislation. 
Divorce decrees granted in India in cases initiated after Ist 
July, 1921, in regard to parties domiciled in the 1 nited King- 
dom will, until the proposed new Parliamentary legislation 
is enacted, need confirmation by the English Court. The 
Indian Christian Marriage Act provides for marriage between 
a Christian and non-Christian and entitles the parties of such 
marriages to divorce, but the Indian Divorce Act, even as 
amended, empowers the Courts to deal only with divorce pro- 
ceedings where the petitioner is a Christian. An amendment 
to cure the last defect. was wit hout the cope ol to-day’s Bill, 
and the Act will need a separate amending measure. 


powers of 
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DAMAGES FOR “ FRIGHT.” 


The New Hampshire Supreme Court in Kanney v. Wong Len, 
128 Atl. 343, have just decided that a restaurant patron is 
entitled to damages for physical suffering and “ fright ”’ 
resulting from finding a dead mouse in food taken into her 
mouth. ‘“ Fright,” including distress of mind and lack of 
external force, did not bar recovery. The court further held 
that the fact that the customer was unduly susceptible to 
fright from mice made the damages all the greater. 


LEAD PAINT (PROTECTION AGAINST POISONING) 
BILL. 


The text has been issued of the above Bill, introduced by 
Sir William Joynson-Hicks, to make better provision for the 
protection against lead poisoning of persons employed in 
painting buildings. The Home Secretary is given power to 
make regulations : 

(a) For prohibiting the use of any lead compound except 
in the form of paste, or of paint ready for use. 

(b) For the prevention of danger arising from the applica- 
tion of lead paint in the form of spray. 

(c) For the prevention so far as practicable of danger 
arising from dust caused by dry rubbing down and scraping. 

(d) For providing for the medical examination of persons 
employed in or in connexion with painting with lead paint, 
and for the suspension from such employment of persons 
whose health is or appears likely to be injuriously affected 
thereby. 

(e) For securing that facilities for washing during, and on 
cessation of, work are afforded to persons employed in 
painting. 

(f) For the use of protective clothing by persons so 
employed and for preventing clothes left off during work 
from being soiled by paint, and 

(g) For the distribution to persons so employed of instruc- 
tions with regard to hygienic precautions to be taken. 
Clause 2 prohibits after 19th November, 1927, the employ- 

ment of women and young persons in painting buildings with 
lead paint with the exception of apprentices in the painting 
trade under approved arrangements, and women or young 
persons engaged in decorative or other work excluded from the 
provisions of this section by an order of the Secretary of State. 
Anothor claus» gives power to an inspector under the Factory 
and Workshops Act to take samples. 


JOHN SIMON, K.C., ON BROADCASTING 
PARLIAMENT. 

annual dinner of the Pembrokeshire men 
and women in London, held at the Holborn Restaurant on 
Saturday last, Sir John Simon, M.P., said that he regarded 
with very great anxiety the suggestion that the Parliamentary 
debates should be broadcast. As he had still a lingering 
admiration for the House of Commons, he begged them 
not to insist on any such extension of wireless arrangements. 
If Parliamentary debates were really broadcast to a listening 
public, why then, at a blow, they would destroy the illusion 
that members of Parliament were all statesmen (laughter) 
and all orators, and would remove an incentive to those who 
made the most energetic efforts to become members of Parlia- 
ment. A Parliamentary debate was not in the least suitable 
for broadcasting, because it was the very essence of a Parlia- 
mentary debate that if they found a speaker dull they walked 
out, and there was no effective alternative provided for the 
subscriber to the B.B.C. except that he should cast aside his 
ear-pieces with disgust. 


SIR 


Presiding at the 








Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL COURT Mr. Justice 
No. 1. Ev. 

Mr. Synge Mr. More 
Ritchie Jolly 
Bloxam More 
Hicks Beach Jolly 

Mr. JUsTiIcE Mr. JUSTICE 
LAWRENCE RUSSELL. 

Mr. Hicks Beach Mr. Ritchie 
Bloxam Synge 
Hicks Beach Ritchie 
Bloxam Synge 


Date 
Monday ..Mar. 


‘Tuesday wo 

Wednesday .... 31 

Thursday. .Apl. 10 
Date. 


Mr. Justics 
MER. 


Ro 
Mr. Joliy 
More 
Jolly 
More 
Mr. JvstTics 
TOMLIN. 
Mr. Synge 
Ritchie 
Syng? 
Ritchie 


Rota. 

20 Mr. Bloxam 
Hicks Beach 
Jolly 
More 

Mr. JusTicE 

ASTBURY. 

20 Mr. Bloxam 

Hieks Beach 

Bloxam 

Hicks Beach 


Monday ..Mar 
Tuesday 3” 
Wednesday . . tI 
Thursday..Apil. 1 


VALUATIONS FOR INSU RANCE.—It Is very essential that all Policy Holders should 
a valuation of their effects. Property is generally very inadequate! 

red, and in case of loss insurers suffer sonnet an — x AM STORR Sond 
(LimiTae), 26, King Street, Covent Garden, W.C.2, I-known chattel valuers 
and L~ yy - (established over 100 years), have a ey de expert Valuers, and will 
be glad to advise those desiring valuations for any purpose, Jewels, plate, furs, 
furniture, works of art, bric-&-brac a speciality. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement, 
Thursday, Ist April, 1926. 
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English Government Securities. 
Consols 24% oe o- | G4h 
War Loan 5% 1929-47 . oe oe | 101% 
War Loan 44% 1925-47 ee 05} 
War Loan 4% (Tax free) 1929- a7. 993 
ena ey aifo ~ ao 1928 «- | O75 

unding an 
Victory 4% Bonds (available for Estate | 
9 Duty at Dar) Average life 35 years .. 
on an 44... oe 
inninttiona |. ..| 
Local Loans 3% Stock 192l orafter .. 
Bank Stock ee oe ° ee 
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India 44% 1950-55 ° 

India 34% ° 

India 3% ee 

Sudan 44% 1939- 73 ee 

Sudan 4% 1974 .. 

Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 
Canada 3% 1938 es oof 
Cape of Good Hope 4% 1916-36 -» | 90 
Cape of Good Hope 34% 1929-49 -» | 79 
Commonwealth of Australia 5% | 1945-75 | 101 
Gold Coast 44% 1956 .. ee 93 
Jamaica 44% 1941-71 .. oe oe 
Natal 4% 1937 .. ee ee os 
New South Wales 44% 1935-45 . 
New South Wales oY 1945-65... 
New Zealand 44% 1945 
New Zealand 4% 1929 .. 
Queensland 34% 1945 
South Africa 4% 1943-63 
8. Australia 34% 1926-36 
Tasmania 34% 1920-40 .. 
Victoria 4% 1940-60 .. 
W. Australia 44% 1935-65 


Corporation Stocks. 

Birmingham 3% on or after 1947 or 
at option of Corpn. .. ee ee 

Bristol 34% 1925-65 

Cardiff 34% 1935 

Croydon 3% 1940- a. 

Glasgow 24% 1925-4 

Hul! 34% 1925-55 ; 

Liverpool 34% on or after 1942 at 
option of Corpn. 

Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. 

Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. ee ee 

Manchester 3% on or after 1941 

Metropolitan Water Board 3% 
1963-2003 r 

Metropolitan Water Board 3% 
1934-2003 ; ee 

Middlesex C.C. 34%, 1927-47 

Newcastle 3}% irredeemable 

Nottingham 3% irredeemable .. 

Plymouth 3% 1920-60 


English Railway Prior Sie. 
Gv. Western Rly. 4% Debenture 
Gt. Western Rly. 5% Rent Charge 
Gt. Western Rly. 5% Preference : 
L. North Eastern Rly. 4% Debenture . . 
L. North Eastern Rly. 4% Guaranteed 
L. North Eastern Rly. 4% Ist Preference 
L. Mid. & Scot. Rly. 4% Debenture 
L. Mid. & Scot. Rly. 4% Guaranteed .. 
L. Mid. & Scot. Rly. 4% Preference 
Southern Railway 4% Debenture 
Southern Railway 5% Guaranteed 
Southern Railway 5% Preference 
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